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Introduction to Volume 4

Introduction

This volume of the Final Report details some of what the Royal Commissioners heard
in public hearings. It also contains the conclusions that Commissioners have reached
about the case studies that have been examined at some of those hearings.

Volume 4A contains the hearing overviews and case studies that were first published
in the Interim Report. The accounts in that part of this volume represent the views of
Commissioners Tracey and Briggs. The text in Volume 4A, apart from the Introduction
and the redaction of a name, is an exact reproduction of the Interim Report text,
including page numbers.

Volumes 4B and 4C contain the hearing overviews and case studies from the Mildura
Hearing, in July 2019, to our final hearing, in October 2020. The accounts of the
hearings held in Brisbane and Mildura were finalised after Commissioner Tracey’s

death and represent Commissioner Briggs’s account of, and findings in, those hearings.
Commissioner Briggs presided alone at Melbourne Hearing 1 and the account of that
hearing represents her views. The accounts of the hearings from Melbourne Hearing 2
onwards are those of Commissioners Pagone and Briggs.

This volume is not intended to be a comprehensive record of all evidence received
at hearings. Some of the evidence has been drawn upon in Volumes 1 to 3 of this
report. Whether or not summarised here, or in other volumes of this report, we have
considered and been informed by all the evidence which has been received.

Hearings: overview

As set out in Volume 1, there are many ways in which we have conducted our inquiries,
including through public hearings. This volume contains an outline of some of the evidence
received at our hearings.

Public hearings and hearings in the form of workshops were held between

11 February 2019 and 23 October 2020." There were 99 hearing days in total.
Witnesses included people receiving aged care, family members and friends of people
receiving care, experts, advocates, volunteers, researchers, service providers,

and representatives from government departments and agencies.
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Counsel and Solicitors Assisting the Royal Commission selected witnesses to give
evidence based on their connection to the matters being examined in a case study or
based on their expertise or experience in connection with the themes being focused

on at the particular hearing. In addition, many people gave accounts of their experiences
with aged care. In most cases, providers are not identified in these direct accounts.

The purpose of direct accounts was to allow Commissioners and the public to bear
witness to individual experiences. These valuable accounts assisted us in understanding
the range of issues relevant to our Terms of Reference.

Our Terms of Reference required us to consider appropriate arrangements for evidence
and information to be shared by people about their experiences, recognising that some
people need special support to share their experiences.? In most cases, witnesses gave
evidence in person. However, in some cases it was necessary to take evidence remotely
or by pre-recorded video.

In Volume 1, we explained that early in the Royal Commission’s operation, the
Commissioners decided that each hearing would focus on a particular theme or themes
associated with our Terms of Reference.

Public hearings

Public hearings were conducted in courtrooms or in courtroom-like settings. They
were conducted formally with withesses summonsed to appear before the Royal
Commissioners. Witnesses were generally being required to provide written statements
in advance of giving oral evidence directed to the theme of the public hearing.

Counsel and Solicitors Assisting determined that, where appropriate, case studies
would be used to illustrate the themes to be examined at public hearings.

Case studies

Case studies that had the potential to expose the themes being explored at a particular
hearing were selected for investigation. Solicitors and Counsel Assisting investigated
many more case studies than ultimately proceeded to examination at public hearings.
These investigations involved:

¢ detailed review of submissions from the public
¢ interviewing potential withesses

¢ issuing notices to relevant entities and comprehensively reviewing
the material returned.

334



Introduction

Following this process, Counsel and Solicitors Assisting decided which case studies would
proceed to examination at a hearing. Following the conclusion of our hearing in Hobart

in November 2019, we decided it was unnecessary to hear further case studies. This was
because our focus shifted to the recommendations we might make in our Final Report.

Case studies at Royal Commission hearings focused on the experiences of individuals
with particular approved providers of aged care. They involved some consideration of
approved providers’ responsibilities and obligations, as well as the regulatory environment
within which they operated.

Leave to appear and post-hearing submissions

In the weeks before public hearings, details of the hearings were announced on the

Royal Commission’s website. These announcements included details of the scope of
matters that would be examined. People or organisations with a direct and substantial
interest in matters being examined were invited to apply for leave to appear at the hearing.
These applications were considered, with leave usually granted to those being called

as witnesses or those with an interest in the factual matters being examined in a case
study, especially when their interests may have been adversely affected.

After most hearings, Counsel Assisting provided written submissions. These written
submissions generally concerned the case studies. Where Counsel Assisting considered

it appropriate, they invited us to make findings about facts and issues arising in case
studies. Counsel Assisting’s submissions were provided to parties with leave to appear
whose interests were affected by those submissions. Those parties had the opportunity to
respond in writing, making submissions in reply. We have considered all the submissions.
Where appropriate, we have reached conclusions based on the evidence and submissions
before us.

Standard of proof

Our hearings were conducted differently to trials conducted in courts; they were
inquisitorial rather than adversarial in nature. Royal Commissions are not bound by
the rules of evidence but we have been guided by them and we have applied a civil
standard of proof. Findings are made and conclusions reached only where we have
‘reasonable satisfaction’ of the fact or issue in question. We have been guided by
the principles discussed by Dixon J in Briginshaw v Briginshaw:

it is enough that the affirmative of an allegation is made out to the reasonable
satisfaction of the tribunal. But reasonable satisfaction is not a state of mind that is
attained or established independently of the nature and consequence of the fact or
facts to be proved. The seriousness of the allegation made, the inherent unlikelihood
of an occurrence of a given description, or the gravity of the consequences flowing
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from a particular findings are consideration which must affect the answer to
the question whether the issue has been proved to the reasonable satisfaction
of the tribunal...the nature of the issue necessarily affects the process by which
reasonable satisfaction is attained.®

While not binding or enforceable, the conclusions or findings we made can have significant
impact upon those who are the subject of them. We have not reached conclusions or made
findings lightly.

Hearings in the form of workshops

Hearings in the form of workshops were conducted in early 2020 to allow us to gather
evidence in a less formal setting than public hearings. They were not conducted in
courtrooms or in a courtroom-like environment. Hearings in the form of workshops
were used to test propositions and ideas with panels of witnesses and were focused
on specific issues or topics.

Virtual hearings

On 20 March 2020, we suspended all hearings and workshops as a consequence

of the evolving coronavirus (COVID-19) pandemic. We resumed our hearing program
in August 2020. To ensure public health advice related to the ongoing pandemic was
followed, we elected to conduct our remaining public hearings using a virtual model.
This model allowed witnesses and parties with leave to appear to participate in the
hearings using a real-time video link.

Submissions

At various points during our schedule of hearings, Counsel Assisting made submissions
about recommendations that they considered we could make. In addition, Counsel
Assisting made various calls for submissions directed at particular matters. The process of
submissions in response culminated in a hearing held over two days on 22 and 23 October
2020, when Counsel Assisting made their final submissions to us. We have considered
Counsel Assisting’s submissions and responses to them in making the recommendations
contained in Volume 3 of this report.
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Endnotes

1 A full list of public hearings and hearings in the form of a workshop is set out in Volume 1 of this report.
2 Commonwealth of Australia, Letters Patent, 6 December 2018, paragraph (r).

3 (1938) 60 CLR 336 at 362-3.
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7. Mildura Hearing: Carers
for Older Australians

7.1 Hearing overview

7.1.1 Introduction

Commissioners Richard Tracey and Lynelle Briggs held a public hearing in Mildura,
Victoria, on 29 and 31 July 2019. The hearing focused on the role of informal and unpaid
carers in the aged care system and challenges experienced by carers. Informal and
unpaid carers are generally partners, family members, friends and neighbours who provide
care to older people. Due to Commissioner Tracey’s death, what follows represents the
observations of Commissioner Briggs.

The hearing provided an opportunity to receive evidence from a number of informal carers,
as well as experts whose research has focused on informal carers, and on rural health and
aged care. This evidence illustrated that informal carers do vital work. They may do so for
many years, in increasingly difficult circumstances as they and their loved ones get older.
In many cases, they do so with inadequate support and little respite. The carer’s role

can be socially isolating and potentially harmful to their own health and wellbeing,

not to mention their working life and finances.

Some of these issues, such as social isolation and lack of access to respite, can be
exacerbated in rural settings. The choice of Mildura as the location for this major inquiry
into the role and circumstances of informal carers was therefore appropriate.

Mildura is located on the Murray River, 542km from Melbourne and 395km from Adelaide.
Mildura is a regional centre in the Sunraysia region of north-western Victoria and south-
western New South Wales.

The main topics examined at the hearing were:

e needs of informal carers, and information and outreach about available support
and services

e experiences of informal carers

o availability and suitability of services to support informal carers, particularly
in rural areas

e funding arrangements supporting access to respite services for informal carers.
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The Royal Commission received 126 documents into evidence and heard oral testimony
from 23 witnesses during the hearing. We heard from eight people who were caring

for a relative or friend, or who had recent experience of doing so. We heard from four
representatives of locally active support organisations, two of whom also gave evidence
about their informal carer roles. We also received evidence from six academics and
experts—hearing oral testimony from four of them —representatives of four approved
providers, and a panel of three witnesses from the Australian Department of Health and
the Australian Department of Social Services. A number of the withesses were from the
Sunraysia region.

The importance of the role of informal carers in sustaining the aged care system should
not be underestimated. In 2015, Deloitte Access Economics estimated that the commercial
value of all informal care in Australia was more than $60.3 billion per year.” The role,
typically performed by older women, can be rewarding but may also come at a personal
and financial cost. Support for informal carers has been the subject of a number of reviews
in recent years, including a report by the Aged Care Financing Authority, published in
October 2018, into respite for older people.?

The Carer Recognition Act 2010 (Cth) states that carers should be considered partners
with other care providers in providing care, and acknowledge the carer’s unique knowledge
and experience. It also contains non-binding declaratory statements of support for carers
to enjoy optimum health and social wellbeing, and social and economic participation.®
However, the Act does not establish a particular framework to sustain carers in their role,
or to ensure that their own needs are assessed or addressed.*

Several key themes emerged from the evidence:

e The system is marked by an absence of proper referral pathways, inadequate
information and assistance for informal carers in navigating the aged care system,
and inadequate amounts and types of available respite and support.®

o Informal carers experience difficulties in aligning support services, such as respite
services, with other support services, like education and training opportunities for
themselves, because of the Australian Government’s disconnected arrangements
regarding access to these.®

e The aged care system does not adequately assess the needs of informal carers.’

¢ Some community-based support organisations have been fulfilling an unmet
need by providing a social support and ‘navigation’ role for informal carers.®

The following is an outline of the evidence received.

7.1.2 Pathways, information and navigation

Ms Barbara McPhee AM, a physiotherapist and direct experience witness who cared for
her mother, said there is a lack of accessible information for informal carers, including

about pathways through the aged care system for carers and the people they are caring
for.® There was also evidence at this hearing that there is a lack of planned pathways for
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carers to follow to find much-needed support and respite.’ Nearly every carer who gave
evidence spoke about difficulties faced in navigating the aged care system.! These were
stories of hardship and fortitude. Many of the withesses conveyed the sense that they had
struggled alone, advocating for the person they cared for, without adequate support from
government services.'

For many, the caring role is unfamiliar and involves complex skills and knowledge

that they may not have. Dr Lyn Phillipson, public health academic at the University of
Wollongong, said that when providing care for people living with dementia, even health
professionals and paid care workers ‘really benefit from training around this’.'® She said
that the National Dementia Support Program provides a limited amount of education about
the initial stages of dementia for people living with the condition and their carers. However,
there is little education to help carers meet the needs of a person living with dementia as
their condition changes and deteriorates.’ A program designed to help informal and family
carers provide care for people living with dementia who are living at home could meet this
need for information.

Carer Ms Rosemary Cameron said that there was no pathway or educational resource
available to her when her husband Mr Cameron was diagnosed with Lewy body
dementia.’® Ms Cameron said that after her husband’s diagnosis, she walked out of a
clinic without any information or guidance about what to do next or where to find support:

You walked out of there thinking, ‘Well, | now know what we have to deal with’, as in that it’s

a diagnosis, but there was no referrals, there was no pamphlets, there wasn’t anything to help
me to know. You’re out the front door. And they did explain that’s the reason they were there,
for diagnosis, and they didn’t have any further reason to contact after that. But there was really
nothing to know where to head. | had no idea what to do from there.®

This had a real impact on Ms Cameron’s ability to care for Mr Cameron and herself. She
struggled with a constant and ongoing inability to find suitable respite for her husband.
In time, Ms Cameron was pushed to the brink of despair and completely exhausted.'”
As a consequence, she was left feeling alone, rejected, and as if she had to fend for
herself in caring her husband.'®

Ms Danijela Hlis also told us how she was pushed to the brink by being an informal
carer for her parents before her mother moved into residential care.’ When describing
her own experience as her mother’s carer, Ms Elaine Gregory said:

The worst thing with the aged care system is that you’re constantly reaching out for support
or guidance without anyone asking if you need a hand. It wears you down.?

Ms McPhee said that she did not know where to go to seek help for her mother and father
as their health declined:

| think we had the exact same problems that everybody else here has described. ...We were
trying to find information from Veterans’ Affairs, Social Services, local government, local
hospitals, anybody who could give us information, and there was nothing—there was nothing—
there were lots of brochures but nothing that actually met our particular needs, which were
quite minor for most of their lives, most of [their] later lives.?!
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Ms McPhee said that one of the main difficulties she and her sister faced was arranging
suitable care at home, while also having to deal with ‘over a dozen state and federal
government departments’. She described how each service used a different form of
assessment and, in her experience, none shared information.2?

Ms Nicole Dunn, who cared for her elderly grandmother, told us about getting the

‘run around’ on the phone and having to constantly repeat the same information to
different services.?® She agreed that it would relieve the burden if people were more
informed and were able to ‘tick a box’, easily indicating that their carer had the authority
to make decisions for them.

Ms Shontia Saluja-Honeysett is a Wiradjuri woman from Leeton, New South Wales

and the Vice Chair of the Victorian Committee for Aboriginal Aged Care and Disability.

Ms Salufa-Honeysett told of her experiences working, since 2015, as an Aboriginal Access
and Support Officer for the City of Whittlesea in Victoria. She explained how her clients
and their carers can often ‘fall through the gaps’ if they do not have an Aboriginal Access
and Support Officer to help them access aged care support services. Ms Saluja-Honeysett
said that this is because of factors such as a lack of cultural competency and awareness
within services such as My Aged Care.?®

Ms Saluja-Honeysett said that her ‘Clients need to feel supported and safe’ and that
‘Services that are culturally aware ask the right questions.’?® She stated that ‘Elders and
community members can sometimes feel shame about asking for support’ and retelling
their story over and over can be traumatic for them.?” Ms Saluja-Honeysett referred

to intergenerational trauma, including the ongoing effects of the Stolen Generations.
She said that for Elders and their families, ‘having someone come into their house

can be nerve-racking because they don’t know if they are going to be judged on it’.2

7.1.3 Systems of support

The primary programs funded by the Australian Government that provide support for carers
are the Australian Department of Social Services’ Carer Gateway and the Integrated Carer
Support Service.?® The Carer Gateway is a website which started in December 2015. The
Australian Department of Social Services was, at the time of the hearing, in the process

of implementing the Integrated Carer Support Service, and was considering tenders from
regional service delivery partners to provide this.

After the Mildura Hearing, on 21 August 2019, the Minister for Families and Social Services,
Senator the Honourable Anne Ruston, announced the outcome of the tender process.

The Australian Department of Social Services website states, ‘The department has
selected 10 organisations with the strongest claims and supporting evidence to become
the new network of Carer Gateway service providers in 16 service areas across Australia.’°

Ms Fiona Buffinton, First Assistant Secretary of In Home Aged Care at the Australian
Department of Health, and Mr George Sotiropoulos, Group Manager for Disability and
Employment and Carers Group at the Australian Department of Social Services, agreed
that the primary focus of the Australian Department of Health is the person receiving aged
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care services, whereas the focus of the Australian Department of Social Services is the
carer.?' Ms Buffinton said that ‘the My Aged Care gateway and the Carer Gateway are
closely linked’.32 While acknowledging that ‘it doesn’t always work as well as it could’,

Ms Buffinton did not ‘want to leave the impression that the system is broken’. She stated:

we are actually all working to the one—to the one purpose, which is to make sure that the
person being cared for and the carer is well looked after.3®

The carers who gave evidence described circumstances in which services had not

met their needs. Mrs Gregory said that when she was her mother’s carer, she had no
knowledge of services that were available to carers.® For carers living in rural, regional

and remote areas, challenges in finding support services can be exacerbated. According
to Associate Professor Suzanne Hodgkin, Deputy Director of the John Richards Centre for
Rural Ageing Research at La Trobe University, the market for service delivery is very limited
in rural areas.®® This can mean that carers and older people need to travel large distances
to access support, which results in greater costs and increased fatigue.®®

Ms Catherine Thomson, a research fellow at the Social Policy Research Centre at the
University of New South Wales, whose research includes the cost of care for Australian
carers, gave evidence about the importance of considering both the carer and the person
receiving care in determining the support needed:

a focus on the carer and the older person is important because they both have needs and one
should not be prioritised over the other...and what’s happened with carers and respite is that it's
assumed that the person accessing support...through the package, those services will give the
carer a break, but that isn’t necessarily the way that carers need or want to have a break from
their caring role.%”

The evidence in this hearing suggests that there is considerable work for the Australian
Government to do to align the systems that support carers and the systems providing aged
care services. It also suggests that the Government could do more to ensure that services
such as respite, counselling and education are available to carers, and that carers are
informed of these services and given information about them after a dementia diagnosis.
This would help sustain carers in their important role, while assisting the sustainability of
the aged care system as a whole.

7.1.4 Assessment of carer needs

Aged care assessment is the process by which older people are approved as eligible

for subsidised aged care services under the Aged Care Act 1997 (Cth). Assessment is
conducted by an Aged Care Assessment Team or, as they are called in Victoria, the Aged
Care Assessment Service. An aged care assessment is often the first point of contact
people have with formal support services. It offers a critical opportunity to understand the
support and care needs of the older person, and usually includes an interview conducted
in their own home. This can and should occur in the presence of any family member or
friend who may be providing support to the older person.
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One of the questions raised in the hearing was whether aged care assessments adequately
take into account the needs of the carer, and whether a holistic approach which allows

for the needs of both the carer and person receiving care is warranted. The expression
‘care dyad’ was sometimes used to refer to the two people in the care relationship.

Informal carers gave evidence that the assessments did not adequately consider their
needs as carers. Ms Dorothy Holt described the aged care assessment process as having
‘very little interest’ in what it was like for her to look after her mother.®® Ms Hlis, a carer

for her brother-in-law and her mother, now deceased, suggested that carer needs should
be considered more comprehensively during aged care assessments.®® Ms Holt’s words
echoed this suggestion. She said that the aged care assessment was focused solely on her
mother and lacked any consideration as to what would support her as a carer.*° Ms Holt
explained she learned about carer services through word-of-mouth. She said that she did
not access respite until she was already in need of a break from caring for her mother.*'

Ms Cameron said that she did not recall being offered anything during her husband’s
aged care assessment.* She stated that due to Mr Cameron’s anxiety, conducting the
aged care assessment with him present would not have been an appropriate situation
for her to express her needs.*

All the experts who gave evidence spoke of the importance of early engagement with
carer services to prepare and support the care relationship. Dr Meredith Gresham, Post-
Doctoral Research Fellow at University of New South Wales, said that the assessment of
carer needs should occur early in a person’s caring role.* This point was also emphasised
in the joint paper of Ms Thomson, Dr Trish Hill and Dr Myra Hamilton, of the Social Policy
Research Centre at the University of New South Wales. They said that carers require
improved access to preventative respite.*

Associate Professor Hodgkin also listed the timeliness of access to respite care and
continuity of care as critically important to the needs of carers living in rural, regional
and remote areas.*® Dr Phillipson described the consideration of carer needs in an aged
care assessment for a Home Care Package:

At the commencement of the new HCP [Home Care Package] program it was not mandatory

for ACATs [Aged Care Assessment Teams] to conduct an assessment of carer need in their

own right. As a result, the needs of carers have frequently gone unacknowledged or been
viewed as secondary to the needs of the package recipient. Since October 2018, the carer
screen in the National Screening and Assessment Form became mandatory, which is a welcome
improvement in carer recognition. The focus however remains on carer assessment to determine
the ‘sustainability’ of the caring relationship. As such the assessment still runs the risk of
identifying carer needs, only at a time of crisis.*

Dr Phillipson also said ‘the needs of one can’t be seen without...looking through the lens
of the other as well’.*8
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Senior Counsel Assisting suggested to Ms Buffinton that informal carers do not feel

that their needs are properly considered in the Aged Care Assessment Team assessment
process.* Ms Buffinton acknowledged that the focal point of the My Aged Care
assessment process is the person receiving the care.*® She added that the needs

of the carer were considered in the assessment and the assessor could refer the

carer to programs run by the Australian Department of Social Services.*'

Dr Phillipson expressed her concern about the current Aged Care Assessment Team
process in understanding the needs of carers only to ask if the carer has reached a
moment of crisis:

really does show a problem with the system if our goal is to be maintaining people to live well at
home, and also to maintaining the wellbeing of carers as part of that situation.*

Dr Gresham described an assessment framework she has used in her research to identify
the needs of carers. This framework identifies where the carer sits on a spectrum from
‘care provider’ through to ‘care manager’:

Understanding caring style provides important information about how carers will interact with
both formal services and informal supports and in my experience is a useful framework for
analysing the needs of carers. In my clinical practice it has helped my understanding of why
some carers readily utilise services and supports, while others do not.%

The evidence from direct experience withesses in the Mildura Hearing suggests that
the needs of carers are not adequately taken into consideration at the time of any
Aged Care Assessment Team assessment, or before or after any such assessment.

A further problem facing carers in rural areas is that often younger generations will move to
major cities, leaving older relatives in smaller regional areas. Associate Professor Hodgkin
said that this means older spousal carers, with no adult children available to help, bear the
totality of the caring responsibility.

7.1.5 Community-based support

A number of withesses discussed how community-based support activities and services,
such as carer groups, provide an invaluable support service. There was evidence that
these organisations help fill gaps, such as information gaps about support services that are
available for carers. Obtaining respite may be necessary for the carer to have sufficient free
time to receive other services, such as education and training. These community supports
can provide crucial information to carers to assist them in navigating the aged care system.

Carer Mr Don Laity, a member of the Mildura Carer Blue Print steering group and Treasurer
of the Sunraysia Carers Support Group, said that it can be harder being a carer when living
in a regional area, because of the physical and social isolation.*® He told us that support
groups and face-to-face support are important for carers to feel connected.*® He said that
the Mildura Carers Hub ‘was formed to provide an information centre and...a venue for
carers where they could come and gather together’.%” The Carers Hub had evolved into

an education facility, a meeting place and a drop-in centre for carers.5®
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Mr Laity said that the Carers Hub is a success. It has ‘an average attendance of 30 people
per day, which is a big demand on the facility and certainly justifies its existence’.>® We
agree. The evidence received was that the Carers Hub gives carers the chance to look after
themselves, debrief, and share their experience of caring, as well as exchange important
information. The Mildura Carers Hub is a critical resource for carers in the region.

The need for community support services is particularly acute for those caring for people
living with dementia, because of its progressive nature and its effect on cognition and
behaviour. This can have indirect effects on the carer, who may feel trapped and isolated.
Mrs Cameron said that:

Dementia is a very isolating disease. The carer and the person with dementia become
disconnected from ‘normality’ in many ways. Slowly over time, friends and sometimes family
members move on with their lives and contact is lost. ...| felt immense release when | first
attended the Woodend Lifestyle Carers’ Group because | could discuss issues | was dealing
with, and by also listening to others, | felt that | was not the only one to go through this.°

Mrs Gregory said that when she first started caring for her mother, she felt that there was
no pathway she could follow, and that she feels like she was ‘thrown in the deep end’
and had to work everything out herself.6' She told us about the support she received
from the Carers Hub, and the important role it plays in the community:

the carers pop in and touch base and see how each other are coping. You might be good, but
then there’s someone else that is in there that needs a bit of a pick-up and encouragement.®?

These peer-based carer support groups, particularly in rural, regional and remote
areas, play an important role in supporting carers. Governments should support these
organisations where they exist and encourage the development of similar peer support
models elsewhere.

7.1.6 Respite

Overview

‘Respite care’ is defined in the Aged Care Act as:

residential care or flexible care (as the case requires) provided as an alternative care
arrangement with the primary purpose of giving a carer or a care recipient a short-term break
from their usual care arrangement. However, it does not include residential care provided
through a residential care service while the care recipient in question is on leave under section
42-2 from another residential care service.®

The most common form of respite is residential respite care provided by residential aged
care facilities, which is available to individuals following an Aged Care Assessment Team
assessment. This service provides up to 63 days of residential respite per year, with an
additional 21 days if approved by the Aged Care Assessment Team. This is funded by the
Australian Government in the form of subsidies and supplements paid directly to providers
approved to offer respite accommodation. In 2017-18, funding of $349.6 million was paid
to providers of residential respite care. This funding was accessed by 61,933 people.®
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The other forms of respite services available are funded through the Commonwealth
Home Support Programme and can be purchased by an individual through their Home
Care Program. In her statement, Ms Buffinton said that the respite services available
through the Commonwealth Home Support Programme and Home Care Program are:

(@) Social support group services that cover group-based activities held in centres
of community settings;

(b) Centre-based respite, which covers day-time respite in group based settings,
including a centre or residential facility;

(c) Cottage respite, which covers overnight community respite delivered in a cottage-style
facility other than the home of the carer, care recipient or host family; and

(d) Flexible respite, which covers day and overnight respite in varied settings, including the
client’'s home (In-Home Respite), a host family’s home and respite delivered as an outing.®

In 2017-18, there were 556 services providing respite care through the Commonwealth
Home Support Programme. The Australian Government paid $262 million to services
providing respite through the program, which was accessed by 46,098 people.®® Despite
this funding, there was evidence that there continues to be issues with the availability,
type and accessibility of respite.

Witnesses said that the current funding arrangements do not ordinarily support more
flexible forms of respite or a preventative, reabling approach such as short-term and
regular cottage respite. These issues are described in more detail in the following sections.

The Aged Care Financing Authority reached a number of conclusions in its October 2018
report on respite for people receiving aged care.®” The report noted that a recent increase
in the use of residential respite care can be partly attributed to the use of respite for
purposes other than supporting older people to remain living at home. Submissions

to this review identified key concerns about:

o difficulties in finding respite services and navigating My Aged Care, inadequate
consideration of carers’ needs in assessments for aged care and difficulties faced
by people with special needs, including dementia care

¢ funding being inadequate to meet the cost of care and accommodation, high
administration costs associated with short-term respite care compared with
permanent residents, and greater financial risk incurred by respite compared
with permanent residential care

e concerns about the availability of respite care under the Commonwealth Home
Support Programme, including availability and funding of ‘cottage respite’, and
in residential aged care facilities. These concerns include the use of respite as
a ‘try before you buy’ model impacting the availability of respite care.®®
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The need for respite

Many witnesses gave evidence about the physical and emotional toll that caring takes.
Ms Thompson said:

the difference between caring for a child and caring for somebody with a disability or who’s
ageing is that caring for a child usually follows a natural progression and they will, in the end,
become more independent and go on and have their own lives...Whereas caring for somebody
who—who’s declining in their cognitive ability or who’s becoming more frail...the nature of the
relationship changes and so there’s this, like, a decline...But also the needs of those people
and the support that you give is often unpredictable so you can’t...know exactly what’s going
to happen in terms of the types of support you're going to provide.5®

This change in relationship between the person receiving care and their carer, combined
with the unpredictability, can place significant strain on carers. Ms Bonney Dietrich, carer
for her mother and coordinator of the Mildura Carer Blueprint, said that for some carers,
the frustration that can come from this new role can impact negatively on their relationship
with the person receiving care.”® For some, they are also forced to give up work to provide
full-time care to their loved one.”

Witnesses also said that they could feel angry and frustrated at times by the lack of
support available to them.” Mrs Gregory said that when reflecting on caring for her
mother ‘you feel like a bit of a failure because you’re not coping with what you’re doing.’”®
Mr Laity stated that for carers, ‘Isolation is part of the deal’.”* He said:

Stress has a huge emotional cost to the carer. It builds up and very quietly drags the carer
down...they go through a stress of grief, a sense of loss, frustration, and even failure at
recognising their inability to achieve anything for the person that they’re caring for, that they
can’t cure or restore the health or the normality of the person for whom they are caring.”

Mrs Cameron shared her struggle with exhaustion and despair. She told how her husband
would often try to strangle her or throw her against the wall because he did not recognise
who she was.” When it came to learning survival techniques for dealing with these
behaviours and calming Mr Cameron, Mrs Cameron said, ‘| just learnt that | was on my
own, you know, and | couldn’t rely on anyone else to get me through that’.”” She said

she was struggling to cope by herself and had a desperate need for meaningful respite,
for both her and her husband. After waiting for four months on a waiting list, Ms Cameron
described how she felt when her husband was refused care after just a few days into

a respite stay:

| cried silently all of the way home. That was the closest | have ever felt to ending it all for
both of us. | was exhausted and didn’t know how much longer | could stay on my feet to
look after Don, and | couldn’t trust anyone else to care for him and not mistreat him.”®

Ms Holt also described the emotional and physical strain she experienced while caring
for her mother:

| mean, | had the skills to support her, but you needed someone to support you because
it is hard work, and it’s emotionally hard work and physically hard work.™
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Ms Nicole Dunn, a physiotherapist, explained how she took on caring for her grandmother
while also working full-time. She said that ‘it wasn’t a good experience when | was still
working. It was just too hard’.8° As her grandmother’s health deteriorated, she reduced
her hours of employment to meet the demands of her caring role:

| guess there came a point where | knew something was going to give and a change had
to be made...| really needed to reduce work because | couldn’t be a full-time carer, which
is what it was turning into, and also work full-time. So work had to reduce.®

Ms Thomson said that carers often need to work part-time, or are in precarious work
arrangements.® She said that as well as the financial impact of giving up work for a caring
role, being a carer can lead to reduced support networks for the carer and exacerbate
feelings of social isolation.8®

Ms Holt told us about feeling guilty and of the dilemma she felt when she needed a break.
She described how the difficult decision to access respite was made harder because of
the impossible task of organising respite in Mildura. Ms Holt said she was told by facilities
““You can take it when it’s available but, really, basically, unless somebody dies, you won’t
get any”’ .8

Witnesses gave evidence about the positive impact that high quality, appropriate respite
can have on carers and people receiving care. Mr Laity and his wife Sherilyn were able

to find regular respite for one weekend every six weeks for Aileen, his mother-in-law, in
Horsham. Aileen considered that going to respite care was like a holiday.® The staff-to-
care recipient ratio was very high, at 2:1, and they only took four people at any one time.
Mr and Mrs Laity had a standard booking for respite in Horsham, but would also take any
free spaces that became available. Mr Laity said he and his wife were able to enjoy the
break because they knew Aileen was well cared for.

Ms Saluja-Honeysett spoke of the importance of culturally appropriate respite. She gave
examples of the ways in which facilities can provide culturally safe and appropriate care.
This includes being respectful and aware of Aboriginal culture and being non-judgmental,
having a greater involvement with Aboriginal communities, and celebrating Aboriginal
and Torres Strait Islander culture and events, including NAIDOC Week and Sorry Day.®
She said that in Melbourne there are only two culturally appropriate respite facilities

for older Aboriginal people.?”

Ms Lynette Bishop, Chair of the Victorian Committee for Aboriginal Aged Care and
Disability, and an Aboriginal Access and Support worker, agreed with Ms Saluja-Honeysett
and repeated that culturally appropriate respite is important. She said that Aboriginal
people:

are suspicious of institutions and being ‘locked in’. Their families don’t like it either,
and say things like ‘they will not be going into residential care while I'm still breathing’.®
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Respite—a missed opportunity

In Mildura, there was evidence that respite did not provide effective reablement and
rehabilitation tailored to the needs of the person receiving care. Instead, respite was
typically provided in a basic and uniform way, as a one-size-fits-all model. Withesses
gave evidence that this approach neglects the care needs of residents, and can result
in some very poor health outcomes for the individuals in care. This can be particularly
bad for people living with dementia.

Mrs Cameron gave evidence that the staff providing respite care for her husband were
unable to manage his behavioural symptoms from Lewy body dementia. She said she
decided to remove him from respite care after a staff member told her that ‘she refused

to have him there unless he had a PRN [as needed medication]...to settle him down’ and
‘the locum would prescribe what he felt possible and if | didn’t like that, then | could come
and get him’.8 Mrs Cameron was aware that there are a large number of medications

that people with Lewy body dementia cannot have due to ‘very adverse reactions’. She
said that she was not going to risk her husband’s life by allowing a locum to prescribe
medication for him without first talking with the locum.®®

Mrs Kay Gray told of how, in 2018, she organised two weeks of respite care at a residential
aged care facility for her husband, Mr Clive Gray. She gave a day-by-day account of the
poor care he received during the respite period. The poor care and rapid decline in her
husband’s health led to her decision to withdraw him from respite early.®’ Mrs Gray said
that Mr Gray walked into the facility in good health.®? However, after 10 days his health

had deteriorated so significantly that he left the facility in a wheelchair.®®

Mrs Gray said that on the first day of the respite stay she explained to the care staff that
due to Mr Gray’s dementia, he would need 24-hour care, regular prompts to drink water,
and assistance with meals and personal care. In her statement, she wrote that the facility
requested that she would not visit Mr Gray for the first three days to allow him to adjust.®*
Two days later, when Mrs Gray visited, she found him:

sitting in the dining room quite confused. His meal had not been cut up and he was just
given a knife and fork, and he was just sitting there not knowing what to do.%

Although Mrs Gray continued to remind care staff of Mr Gray’s care needs, she said she
found him thirsty, unshaved or unshowered, in dirty clothes and with his food not prepared
properly on many occasions during the rest of his time in respite. Mrs Gray’s daughter and
her husband visited Mr Gray at one point and Mrs Gray said that ‘they were so concerned
at how he had deteriorated in the short time that they said to me that if | didn’t...get him
out of there...“He will either end up in hospital or he will pass away”’.%
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Mrs Gray decided to remove Mr Gray from respite care and organised an emergency visit
to the general practitioner. She stated that the doctor was ‘just shocked’ at Mr Gray’s
condition and immediately diagnosed him as dehydrated and suffering from a urinary
tract infection. °” This experience was very difficult for Mrs Gray:

| felt really bad about it, and | kept saying—I thought it was my fault, but the family kept
saying to me, ‘No, Mum, it wasn’t your fault.” But it made me feel that no way would | ever,
you know, put him in another facility.%

From her experience of being her grandmother’s carer, Ms Dunn said that the aged care
system is ‘very reactive’ and ‘really needs to be flipped on its head’. She argued that ‘we
need to be more proactive in the way we respond to aged care’.®® This view was expressed
by Dr Meredith Gresham, Senior Consultant to Hammond Care’s Dementia Centre and
Post-Doctoral Research Fellow at the University of New South Wales:

we need to start thinking about not reactive services for the older person themselves but
looking at proactive reablement type of services to help lessen the impact of chronic disease
on family caregivers. | think | would like to finish with an old adage that an ounce of prevention
is worth a pound of cure and | think in this instance it’s highly relevant.'®

Mr Darren Midgley, Chief Executive Officer of Chaffey Aged Care, an approved provider
of residential aged care in the Sunraysia region, described the challenges that regional
and rural residential aged care providers face in delivering respite care that is restorative:

there is much that could be done in residential aged care around supporting the needs and
working with a restorative health focus for care recipients coming in for respite care, as for
permanent care recipients. However, the funding model is a very big constraint and there
just are not the resources to enable...a high level of restorative care to be provided for care
recipients. And also compounding that is the skills shortage, particularly in regional areas
where we struggle to recruit and retain, for example, allied health staff, physiotherapists,
occupational therapists.'*!

Some of these funding issues are considered in the following section.

Residential respite —distortions in funding

The evidence received indicates that funding arrangements for residential respite do
not encourage the provision, or use of, this service in ways that best support informal
carers seeking to care for their loved ones at home for as long as possible.

Providers of residential respite are funded through a Daily Respite Care Basic Subsidy
and a Daily Respite Care Supplement with different rates for low and high level needs.
There is also an additional funding incentive for high level respite when a provider has
at least 70% occupancy of allocated respite places. As at 1 July 2018, the total paid per
day to a provider was $85.20 for low-level respite care, $184.96 for high-level respite
care and $222.78 for high-level care when a provider has at least 70% occupancy of
their respite care allocation.2
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Funding for permanent residents is provided through the Aged Care Funding Instrument
basic daily subsidy, along with two types of supplements, and is determined by appraising
the care needs of residents. Other sources of revenue for permanent residents include
accommodation payments, extra services fees and additional services fees.

The Aged Care Financing Authority’s 2018 review of respite paid close attention to funding
arrangements of residential respite, and compared it to that for permanent residential care.
The analysis indicated that for a number of reasons, funding for respite is unfavourable
compared with that for permanent residential care, and is inadequate to meet costs.

The review also observed that permanent residential care for people with higher needs was
better funded than residential respite for people with higher needs, once accommodation
funding is taken into account. The review also indicated that residential respite funding was
inadequate in addressing the additional costs incurred by caring for people with special
needs, and the proportionally high costs associated with frequent admissions for short
stays.'® The review identified trends indicating:

that the availability of residential respite care to support those seeking to live at home for as long
as possible and their carers is not increasing, and that residential respite subsidy is increasingly
being paid to providers for care that is not short-term respite care.*

Mr Midgley said that Chaffey Aged Care had provided 1009 low care respite bed days over
the previous 12 months and the cost of doing so was greater than the funding provided.®
This equated to a loss of $68,077.% He also discussed the significant administrative
burden and cost associated with admitting a resident into respite care.'”’

Mrs Cameron talked about the same issue from the perspective of an informal carer:

So sometimes | would book it [respite] in and it would be three months ahead and then | would
get a few weeks just prior to going in and you’re hanging on thinking, well, if | just hang on a little
longer I'll get that respite. And then they would ring me to say, ‘I’'m sorry, that bed’s not available
now, we’ve filled it with a permanent resident so I’'m sorry, you know, you can’t have that’.

So then you’ve got to ring again and wait longer...again, so you’re put to the back of the list.

A lot of the facilities were closing down their respite beds and it was told to me by one facility
that [it] really wasn’t worth them doing all that paperwork every two weeks. If they did two-week
slots for respite, then it was far too much paperwork. If they put a permanent resident into that
bed it was easier. So they were stopping their respite beds.'®

Mr Nigel Murray, Assistant Secretary of the Funding Policy and Prudential Branch at the
Australian Department of Health, agreed that the average Aged Care Funding Instrument
funding amount was higher than the maximum possible funding amount available

for providing respite accommodation.'® He also agreed that this difference had been
identified by the Aged Care Financing Authority as worthy of further consideration,

and the Department agreed with this view.!°

However, at the time of this hearing, there were no immediate or current plans by the
Australian Department of Health to address this distortion in funding. In response to a
series of questions from Senior Counsel Assisting, Mr Murray said that respite funding
reform should be considered together with proposed reforms to the residential care
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funding system arising out of work by the University of Wollongong, which is to determine
the characteristics of aged care residents that drive residential care costs (the Resource
Utilisation and Classification Study process)."' He conceded that because of this process,
it may take years before the distortion is corrected.'?

Respite—a lack of options

Residential respite is provided in residential aged care facilities that are typically large, have
an institutional atmosphere and accommodate many permanent residents. The evidence
suggests that residential respite is more likely to be available in quite large blocks of time,
but it is unsuited to frequent, short duration respite.

Flexible, overnight and short duration respite in a less institutional environment is often
called ‘cottage’ respite. Dr Gresham spoke about the research she had undertaken which
identified that ‘carers overwhelmingly preferred cottage respite’.’'® This research quantified
the impact that access to cottage respite had on the sustainability of the care relationship.
Dr Gresham said that the carers in the study:

kept their person at home for 12 months longer than they otherwise would because they had
that flexibility of having various lengths of breaks when they needed it. Key to that for me is that
again it’s proactive. It’s not about having respite when you are overwhelmed and exhausted and
then somebody says we will give you a month’s respite or two week’s respite.'™

Dr Phillipson told of studies she had done, both during her PhD and subsequently, that

had produced results that were consistent with Dr Gresham’s research regarding carers’
preference for cottage respite. However, Dr Philipson also said that ‘cottage respite is often
not very available for people’, adding ‘there are real issues with access to both cottage
respite and to residential respite in aged care facilities’.®

This is consistent with other evidence. Mrs Cameron described the great need for home-
like day respite for people caring for people living with dementia. She said this need is

so great in her regional area that the Woodend Lifestyle Carers Group was planning on
building a day respite centre to service their semi-rural area.'® Mrs McPhee said that
cottage or day respite would have been ‘marvellous’ and ‘wonderful’ had it been available
to her.'”

Ms Buffinton agreed with a suggestion by Senior Counsel Assisting that, due to providers’
preference for offering respite in blocks of at least two weeks, residential respite in a
residential aged care facility is not well adapted to regular and ongoing short bursts of
overnight respite.!'®

There was also evidence about the benefits associated with ‘in-home’ respite. According
to Dr Phillipson, ‘in-home’ respite means having somebody come into the older person’s
home and having meaningful interaction with them while the carer attends to their own
needs or other responsibilities. She said that when a person starts to deteriorate, ‘getting
out can be a burden in and of itself, so services in the home can make a big difference
to a carer being able...to have a break’.!"®
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Ms Dunn said she was able to seek in-home respite and support with caring for her nanna
through Carers Victoria. She considered this to be ‘wonderful, and of great assistance’.
Ms Dunn was able to qualify for four hours of in-home respite per fortnight through Carers
Victoria. She supplemented this by paying privately so that she could have more of a
break.'2° Dr Phillipson explained how flexible respite options such as in-home support,
which is available to allow carers to go to work or to an appointment, can make a real
difference to both the person receiving care and the carer.'®'

Ms Hlis spoke about how residential respite at an aged care facility can make people from
culturally and linguistically diverse backgrounds feel that they are ‘no longer loved, that
they are abandoned, that they are not wanted’.'?* She said that this was the case for her
brother-in-law, for whom the only appropriate respite was in-home. Ms Hlis said this was
not available under his Level 4 Home Care Package, and had cost the family between
$6000 and $7000 for just one week. She said that the 63 days available for respite at

a residential aged care facility was ‘wasted money’ for people who couldn’t use this.

She added that it ‘would only be fair’ if this money was added to a Home Care Package
so individuals can use the money for in-home respite when needed.'®

There was evidence in the Mildura Hearing about the need for specialist respite services

to cater for people with higher or different needs. Initially, when Mrs Cameron needed

day respite for her husband, she said he would be placed in the dementia unit of the local
residential aged care facility, and during these times he would beg not to go and become
distressed. Mrs Cameron said that more home-like offerings should be available for people
living with the early stages of dementia. She said that ‘Unfortunately there is so little on
offer’ and that there is only one program in her area that meets these needs. But according
to Mrs Cameron, that program ‘cannot cater for the vast number of people with dementia
in our area’.’?*

As her husband’s Lewy body dementia progressed, Mrs Cameron said she needed
different respite options to better suit his needs. She was able to secure one week of
respite at a local residential aged care facility after months of waiting, and Mr Cameron
was assessed on entry. However, Mrs Cameron said she received a call after three
days from a nurse to say that they wouldn’t tolerate his ‘bad behaviour’ any longer.
Mrs Cameron said:

Don wasn’t a criminal. He wasn’t choosing to do this. This was his illness...And Don had no
choice in this whatsoever. So to be told that he was behaving badly, or to be, you know—you
know, there were times when | felt that | had the naughtiest boy at school and that he just
wouldn’t conform—well, he couldn’t conform and | felt that she was trained to know better.
She was part of the dementia specialised part of the nursing home. So it’s hurtful. It’s hurtful
to see Don treated that way. It's disrespectful.'®

Mr Cameron was taken to a mental health facility where he was medicated. Mrs Cameron
said that when she visited him:

Don was really just knocked out. He was in a chair, he was unshaven, he was smelly
and he was non-coherent, really. He was just so heavily sedated.?
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She said that when he came out of the mental health facility, he was in a far worse
condition than he had been when he had begun his planned respite. When Mrs Cameron
tried to get respite on another occasion, she was again told that he was not welcome to
stay after spending one night there. Mrs Cameron described these incidents as having
an enormous impact on her wellbeing and state of mind."’

7.1.7 Conclusion

This hearing focused on the important role of informal carers within the aged care
system. A number of current and former carers gave evidence about the significant
challenges involved in caring, advocating and supporting an older person. This evidence
was compelling.

Witnesses spoke about how the lack of good information and clear pathways through

the aged care system left them feeling lost, alone and having to fend for themselves.
Several spoke of the difficulties of having to deal with an overwhelming number of different
agencies and bodies. There is work for the Australian Government to do to improve the
availability of information and better assist carers in navigating the aged care system.

There was evidence about how the systems in place to support carers are poorly aligned
with the systems in place to provide aged care services. This highlighted the inadequacy
of the assessment of carer needs. There is work to be done to improve the alignment of
systems of support for carers and the older people they care for. Proper assessment of
carer needs is critical to supporting the carer and helping them to continue to provide care.

Witnesses also spoke about how community-based, peer support networks had been
established by carers. There was clear evidence of the benefits of these services for carers
and the older people they care for.

Some of the evidence about the quality of some respite care and, in particular, respite
care for people living with dementia, was appalling. Improving the quality, variety and
availability of respite care is essential to support these carers and the people they care
for, and to improve the sustainability of the caring relationship.

It is shameful for a respite facility to reject a person with dementia within two or three
days of entry to respite. That this should occur reflects poorly on the respite care options
available for people with dementia and the level of dementia training available to nurses
and personal care workers.

This hearing provided an opportunity to hear directly from carers about the challenges
they face and the impacts of some of the systemic issues based on the experience of
carers. Providers of respite services and a number of expert withesses provided very
useful evidence on the problems within the system and offered their views on how these
problems could be addressed. Addressing these issues and properly supporting people
in their caring role should be a priority for Government.
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8. Brisbane Hearing:
Regulation of Aged Care

8.1 Hearing overview

8.1.1 Introduction

Commissioner Richard Tracey and Commissioner Lynelle Briggs held a public hearing
in Brisbane, Queensland, from 5 to 9 August 2019. This hearing examined:

regulation of quality and safety in aged care, including complaints handling
and oversight of reportable serious incidents

* how aspects of the regulatory system operate, including the extent of any connection
with prudential regulation and oversight, and the adequacy of advocacy services

o different approaches to regulation, including in other sectors

¢ how regulation and oversight of quality and safety in aged care, complaints handling
and serious incident oversight could be improved.

Thirty-three witnesses gave oral testimony. A total of 690 documents, including 32 witness
statements, were received into evidence.

Several witnesses gave direct evidence about their experiences when interacting with
the aged care regulatory system—in particular its complaints system. Two shared their
experiences of receiving aged care services.

A number of representatives of the Australian Government, from the Australian Department
of Health and the Aged Care Quality and Safety Commission, also gave evidence.
Representatives of other related sectors and policy experts in the field of regulation

also spoke.

Due to Commissioner Tracey’s death in October 2019, findings in this overview are made
by Commissioner Briggs.

The evidence exposed a number of deficiencies in the aged care regulatory system
and areas for improvement. These were identified in detail in three case studies which
focus on the operation of the regulatory system in relation to: the Earle Haven facilities,
Queensland; MiCare Ltd, Victoria; and Japara Healthcare Limited, Victoria.

This hearing took place during a period of rearrangement and reform of aged care

regulatory functions that started on 1 January 2019 with the establishment of the Aged
Care Quality and Safety Commission.! This replaced the existing Australian Aged Care
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Quality Agency and the office of the Aged Care Complaints Commissioner which were
abolished on 1 January 2019.2 The quality and safety regulatory functions of the Australian
Aged Care Quality Agency and complaints handling functions of the Aged Care Complaints
Commissioner became the responsibility of the newly-established Aged Care Quality and
Safety Commission.

At the time of this hearing, responsibility for quality and safety regulation of aged care
was shared by the Australian Department of Health and the Aged Care Quality and
Safety Commission. Responsibility for accreditation of residential aged care services

and for quality reviews of aged care services, and certain related functions, rested with
the Aged Care Quality and Safety Commission. The Australian Department of Health had
responsibility for the approval of aged care providers, prudential regulatory oversight, and
the imposition of sanctions. On 1 January 2020, all the Department’s regulatory functions
relating to quality and safety, and most aspects of prudential oversight, were transferred
to the Aged Care Quality and Safety Commission.?

8.1.2 A system of ‘ritualistic regulation’

Commissioners Tracey and Briggs heard that many aspects of the aged care regulatory
system could be characterised as one of ‘ritualistic regulation’, focused on processes
and systems at the expense of curiosity and intellectual rigour. 4

Professors John Braithwaite and Valerie Braithwaite, and Emeritus Professor Toni Makkai,
all of the Australian National University, describe ritualistic regulation in the aged care
context as follows:

Ritualism means obsession with means for attaining outcomes that are encouraged by
regulators while losing sight of the outcomes themselves. Mostly it means focus on inputs
rather than outcomes...all too often attention shifts in regulatory encounters from getting
good care to getting good paperwork.®

In his evidence, Professor Ron Paterson ONZM, a co-author of the Review of National
Aged Care Quality Regulatory Processes, widely known as the Carnell-Paterson Review,
characterised the system as having a ‘total lack of curiosity’ and a ‘mechanistic approach’
to its regulatory functions.® Professor Paterson referred to evidence in the Earle Haven
Case Study as ‘alarming’ and said it highlights a regulatory framework that holds

a range of information but does not put each of the sources together.” He said that:

often, the information is sitting there if people will just look at it. So then you have to ask,
“Why aren’t they looking at it?...how is it being presented? And what sort of dashboards
do we have so that it becomes readily visible that we have a problem?”8

A lack of curiosity by the regulator in relation to audits and assessments was apparent
in the MiCare Case Study. The evidence showed a reliance by the Aged Care Quality
and Safety Commission on routine and mechanistic assessment processes. The Royal
Commission heard evidence about the use of computer-generated assessment reports,
including ‘template reasons’ for findings that a service had met, or not met, expected
outcomes.® When asked by Counsel Assisting about the content of one re-accreditation
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audit assessment regarding the MiCare Avondrust service, quality assessor Ms Gilda
D’Rozario agreed that a ‘large proportion’ of the content was ‘template reasoning’.'°
This is particularly concerning because the information in these assessment reports
ultimately underpins decision-making about accreditation and re-accreditation.

The Japara Case Study, which examined the system of compulsory reporting of suspected
or alleged assaults in residential aged care facilities, also illustrated regulatory ritualism.
The evidence indicated that the system operated by the Australian Department of Health
appeared to be focused on documentation and a ‘tick box’ approach to assessing reports,
rather than on what the process is presumably intended to achieve—ensuring the safety
of residents. The Royal Commission heard that information given to the Department

by providers was accepted at face value, without investigation, and that compulsory
reports were routinely finalised without the Department being notified of the outcome of
investigations conducted by approved providers into allegations concerning staff members."!

8.1.3 Fragmentation within the regulatory system

One of the issues explored was whether the regulatory system lacked effective information
sharing processes and coordination, both within and between the Australian Department
of Health and the Aged Care Quality and Safety Commission. At the time of this hearing,
regulatory functions were split between the Australian Department of Health and the Aged
Care Quality and Safety Commission.

Ms Elsy Brammesan PSM, then Director, Compliance Centre East, Compliance Branch
of the Australian Department of Health, acknowledged that there could be disadvantages
with this arrangement. One disadvantage was that providers may be required to respond
to both agencies on regulatory matters, which could cause issues in achieving timely
outcomes for people receiving care.'> Ms Brammesan acknowledged that, while the two
agencies had different regulatory processes and focus, the system could result in both
agencies ‘prosecuting the same issue in two different ways’.™

The Earle Haven Case Study illustrates that deficiencies in sharing and integrating
information affected the ability of the regulatory agencies to recognise and respond to
what Counsel Assisting characterised as ‘clear and present risks’.'* Counsel Assisting
submitted that the Earle Haven Case Study demonstrated a ‘failure to appreciate risks
raised in the course of different functions being exercised by different officials’.!®
Findings in the Earle Haven Case Study are set out later in this chapter.

The Earle Haven Case Study demonstrates a lack of integration of information from
different sources and information about risk held by the Aged Care Quality and Safety
Commission and the Australian Department of Health. When asked about the evidence
heard in this case study, Professor Paterson said he found it ‘alarming’ and that it
highlighted that ‘the left hand didn’t talk to the right hand’, even where particular
functions existed within a single regulator.
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The issue of fragmentation was also highlighted by the evidence about the Homes of
Interest list, maintained by the Aged Care Quality and Safety Commission, and the Service
Providers of Concern lists, maintained by the Australian Department of Health. The
operation of the separate lists as risk analysis tools, and as a way to facilitate information
sharing between the two agencies, was examined with Australian Government witnesses,
and during the Earle Haven and MiCare case studies.

Residential aged care services were included in the Homes of Interest list, where they
were under sanction or found to be non-compliant with a certain number of expected
outcomes or requirements of the relevant aged care standards.'” Inclusion of a service

in the list did not change the Aged Care Quality and Safety Commission’s regulatory
approach to a service, but allowed the Commission to ‘track, review and share actions
taken to manage risks, support regulatory case management and business management
of regulatory operations’.'®

The Service Providers of Concern list, maintained by the Australian Department of
Health, included certain approved providers of concern where non-compliance had been
identified.™ It was updated from time to time in response to nominations and updates

by the Service Providers of Concern Committee, comprised of Australian Department

of Health staff members who attended meetings to discuss the list.?® Mr Anthony Speed,
Acting Assistant Secretary of the Aged Care Compliance Branch in the Department,
confirmed the Service Providers of Concern list was intended to list the highest risk
providers known to the Australian Department of Health.2! Despite this, Mr Speed stated
that the inclusion of an approved provider on the list did not change the regulatory
approach taken by the Australian Department of Health to the provider.?22 However the
Service Providers of Concern Committee would apply a risk rating to an approved provider
and this was used to determine the committee’s regulatory stance and response.?

Following a streamlining of the operations of the Service Providers of Concern Committee
in April 2019, the Committee ceased referring specifically to a list of factors relevant to its
determination.?* As a result, there were no explicit criteria for inclusion on the list. Inclusion
of a provider was not automatic, but rather a matter of discretion for the Committee and

its Chair.?®> Ms Brammesan, a member of the Committee, said that the Service Providers

of Concern list was ‘about having knowledge of a provider with multiple areas of non-
compliance’.?® She said that, when nominating an approved provider to the Service Providers
of Concern list, she looked at systemic issues across all the services of a provider.?’

The Service Providers of Concern list was circulated to regulatory staff members in the
Australian Department of Health, and a copy was provided to the Aged Care Quality
and Safety Commission.?® Meetings of the Committee were held monthly to discuss
service providers identified on the list, and staff from the Aged Care Quality and Safety
Commission attended these meetings.?® The Homes of Interest list was also provided
to the Department by the Commission for discussion at the meetings.*°

Ms Shona Reid, Executive Director in charge of complaints at the Aged Care Quality and

Safety Commission, said the meetings ‘facilitate an end-to-end compliance response’ by
the Aged Care Quality and Safety Commission and the Australian Department of Health.®"
Ms Brammesan said that the focus of each list differed to the other, which reflected the
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different regulatory focus of each agency. One supported the regulation of services’
accreditation by the Aged Care Quality and Safety Commission and the other supported
the regulation of approved providers, including through sanctions, by the Secretary

of the Department.3?

Evidence in the MiCare Case Study showed that in August 2018, the MiCare Avondrust
service appeared on the Homes of Interest list maintained by the Aged Care Quality and
Safety Commission. This was as a result of a finding that the service had failed to meet
a number of expected outcomes. However, the approved provider, MiCare Ltd, was not
included on a Service Providers of Concern list. Ms Brammesan explained that the two
lists were considered in the same meeting. Ms Brammesan stated that she decided

not to nominate MiCare Ltd for the Service Providers of Concern list due to its ongoing
process towards compliance and the fact that, on her assessment, it did not have
widespread non-compliance.®

8.1.4 Deficiencies in complaints handling

There was evidence about the importance of aged care providers being held accountable
by the regulatory system, particularly in the context of complaints made to the Aged Care
Quality and Safety Commission or previously to the Aged Care Complaints Commissioner.
The evidence emphasised the role of effective complaints handling, along with sanctions
and enforcement powers, in a strong regulatory system.

A number of direct experience witnesses said they felt there had been a lack of
transparency and accountability where things had gone wrong for their family member,
particularly in relation to the outcome of complaints processes. Ms Sarah Holland-Batt
spoke about her experience pursuing a complaint of an alleged assault on her father
by a staff member in his residential aged care facility. She said:

| got the impression that the ACCC [Aged Care Complaints Commissioner] was inclined
to work with the facility and accept its assurances, and did not really intervene in the process
and make suggestions about what measures might be appropriate.

| would also like to see greater transparency regarding provider responses to complaints.
| would have like[d] to see a response to my complaint in writing from the provider, rather
than just their promises being relayed to me by the complaints operator. | did not feel
empowered during the process.?*

Ms Holland-Batt detailed her frustrations with the complaints process, especially

the amount and quality of information provided to her by the Aged Care Complaints
Commissioner regarding the process. This included options at its disposal and the
outcome of her complaint.® Similarly, Ms Debra Barnes, another direct experience witness
who described the complaints process in relation to her mother’s care, stated that she
was disappointed with the process. She could not understand how her complaint could
be resolved without any acknowledgement or accountability of what actually happened

to her mother.®®
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Ms Gwenda Darling, an Aboriginal woman, who spoke of her experience of raising
complaints about her home care services, said:

In that interaction with the woman at the ACCC [Aged Care Complaints Commissioner],
| didn’t feel like there was any compassion for me or concern about my experience. It felt
like the woman | spoke to had a script to read and there was no personalisation.®”

Ms Darling explained that her experience made her feel like it was useless to complain
so it was not worth the bother.®® It ultimately left her feeling like no-one cared.®

Ms Holland Batt and Ms Barnes said they felt as though providers paid lip service to
their complaints about the care received by their loved ones.*® They described feeling
as though the complaints system did not extend empathy or concern and that the
priority was to resolve cases rather than address concerns.

Although a focus of the complaint handlers appeared to be on timely resolution,

Ms Holland-Batt described her disappointment to learn that her complaint had been
marked for early resolution, rather than her preference for ‘a more robust process’
with evidence in writing and investigation of documents.*!

Mr Geoffrey Rowe, Chief Executive Officer at Aged and Disability Advocacy Australia,
said that he could understand why people were left unsatisfied by complaints processes
because communication was not face-to-face and the Aged Care Quality and Safety
Commission, and its predecessors, often seemed to be guided by the provider’s version
of events.*> Mr Rowe spoke of the frustration that the resolution of complaints did not
always translate to actual change.*® He said that a provider might pledge to change
following a complaint, but the regulator did not follow-up to ensure that changes had
been implemented.*

In response to concerns that Ms Holland-Batt raised in evidence, Ms Reid of the Aged
Care Quality and Safety Commission agreed that complainants should be made aware of
the options that the Commission has for dealing with complaints beyond early resolution.
However, she did not agree that complainants should have an opportunity to make some
sort of submission as to their preference.* Further, Ms Reid said that the Aged Care

Act 1997 (Cth) did not allow the Aged Care Quality and Safety Commission to forward

a provider’s response to a complainant without the provider’s permission.

Ms Reid agreed that early resolution of complaints is encouraged and that the vast

majority of complaints are finalised at early resolution. She did not agree that quick
resolution is favoured at the expense of proper process.*
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8.1.5 Failing to hear the voices of older people
receiving care

The evidence highlighted the importance of placing those receiving care and their
supporters at the centre of the aged care regulatory regime. It suggested that the

regulatory system did not seek out, consider adequately, or act upon the views of
the person receiving care and their families in relation to the care that they receive.

Mr Rowe said that ‘currently the Act reads as an overarching funding mechanism rather
than a system of care based on the rights of the care recipient’.*® He said that the
legislative focus on providers’ funding entitlements, and the statutory secrecy of their
affairs, gives the appearance that the rights of people receiving care are relegated to a
subordinate place. Mr Rowe described the system as lacking a human rights framework
to underpin the delivery of aged care. He said that:

| frequently talk about older people...being asked to check in their rights when they check
into aged care. There’s nothing in the legislation that talks about human rights. It’s not part
of the language, it’s not part of the culture. You know, even moving to a customer basis,
we don’t have empowered customers. We have disempowered customers. And we have
customers who are subject to chemical restraint, without even sort of agreement to such.*

Ms Beverley Johnson described the difficulties she has experienced in having her
voice heard and respected in the aged care facility where she lives. When asked
about representation of residents in aged care facilities, Ms Johnson said:

Well, | would say, ‘What representation?’ There seems to be very little of it. And, like anyone
in the community, [residents] should have a right as to how you’re treated. And residents,
it would appear, once they pass through the front door of the facility, give up that right.®®

In addition to evidence about the difficulties those receiving care, and their supporters,
experience in interacting with the regulatory system, there was also evidence given about
the importance of the voice of those receiving care and the role of advocacy. Professor
Paterson considered that in Australia, the voice of the provider is heard ‘“far too much’, and
the voices of recipients heard ‘not nearly enough’.®' Professor Paterson spoke about the
importance of an advocacy body to ensure that the ‘consumer voice’ is heard. He said:

The absence of strong consumer voice in the aged care system is a notable feature of aged
care in Australia. The voices of providers are prominent in the Australian system—and appear
to be highly influential in policy debates, with Ministers, departments, agencies and officials—
but the voices of consumers, families and consumer advocates are relatively weak.?

Mr Rowe also said that in the Australian aged care system, the consumer’s voice was
not being represented. He highlighted, as an example, his experience of consultations
during the development of the Aged Care Quality Standards, where providers and other
interest groups were in the majority and discussions focused on standards as a tool

for fee payment rather than ensuring safety and quality.®
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Mr Rowe spoke of the need for greater support for advocacy. He said that in Queensland:

despite best efforts, we are only supporting less than one per cent of aged care users.
To me that’s extraordinarily frustrating and what we’re seeing is a real growth in demand
for advocacy services.?

Mr Rowe described his frustration that, as a consequence, the wait list for advocacy
services is up to six weeks.*® Mr Rowe recommended that the accreditation process
for aged care services include consideration of people’s access to advocacy services
and education about their rights.

8.1.6 Home care

Evidence pointed to weaknesses in the regulation of quality and safety of home care
services. Ms Darling, who described her experience receiving home care services from
numerous providers, said that, in her opinion, ‘the home care system is broken and it
seems totally unregulated’.®”

Ms Amy Laffan, Assistant Secretary of the Aged Care Quality Regulatory Design and
Implementation Branch in the Australian Department of Health, and Ms Ann Wunsch,
Executive Director of Quality Assessment and Monitoring Operations in the Aged Care
Quality and Safety Commission, gave evidence about the regulation of home care services.
Ms Laffan listed, in her statement, what she considered to be the current weaknesses in
the regulation of quality and safety of home care as follows:

a) Nature of approval

b) Conduct of reviews

(
(
(c) Reporting requirements
(d) Transparency

(

e) Intelligence sharing.%®

Ms Wunsch and Ms Laffan agreed that home care providers are able to commence
providing services prior to being subjected to a quality review.*®* Ms Wunsch said that in
2017-18, the median time for the first quality review was 324 days.® In the year ending

30 June 2019, this was reduced to 201 days.®' Ms Wunsch stated that in ‘understanding
an acceptable timeframe’ for a first quality review, information is reviewed to ‘understand...
the acuity of the needs of the consumers of that service’.®? She said that quality review
visits are prioritised ‘according to the best regulatory intelligence that we have available

to us in the Commission’.%* When asked by Senior Counsel Assisting whether the current
system should change to expand accreditation to home care, Ms Laffan agreed that ‘some
sort of assessment prior to delivering care would be a sensible one for home care’, stating
that such assessment is ‘potentially...a scalable thing depending on the risk and the
services provided’.®*

Evidence revealed that the home care regulatory framework is less transparent than the

framework that applies to residential aged care services. Ms Laffan acknowledged that
quality assessment information regarding home care is not published, in contrast to the
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publication of accreditation outcomes for residential aged care services.®® Ms Laffan said
that she understands this distinction exists as quality reviews do not ‘have the same
outcome in a sense that accreditation does’.®® She agreed that, due to the implementation
of a ‘consumer directed care’ approach in home care, this ‘information is really important,
particularly to people seeking that information prior to receiving care’.’” Ms Laffan was of
the opinion that quality reviews should be published.5®

Ms Laffan stated that following the introduction of the Aged Care Quality and Safety
Commission Rules 2018 (Cth) in relation to home care monitoring, the Aged Care
Quality and Safety Commission can now ‘go into care recipient’s homes to ask about
care experiences of home care’.®® Ms Laffan was unable to state whether this is being
implemented in practice.”® She stated that some privacy issues still exist as consumer
groups had raised concerns that people receiving home care services do not feel that
they are required to let assessors into their house.”

8.1.7 Features of good regulation

The Royal Commission heard evidence from a number of witnesses about features of
effective quality and safety regulation in the aged care and related sectors. The evidence
on this topic has been drawn upon in Volume 3 of this Final Report.

Professors John and Valerie Braithwaite and Emeritus Professor Toni Makkai developed
the model of ‘responsive regulation’ in the aged care system. They explained ‘responsive’
regulation in this way:

To a considerable extent, the industry plays games with some of the words...When it suits them
to say that regulators are inflexible, they say that; when it suits to say regulators are inconsistent,
they say that. It is hard to be flexible and consistent! What we actually want regulators to be is
responsive in ways that follow principles that the industry commits to after participating in their
formulation. A principles based approach necessarily will result in what on first blush looks like
‘inconsistency’; the key issue is the ability and willingness of service providers, the regulator and
policy makers to move beyond a rules based enforcement approach to an outcome oriented
responsive approach to achieve the best that is possible for residents. Then it is imperative

to keep raising the bar on that best possible quality of care that is delivered by re-energizing

the continuous improvement approach, and motivating innovation in care delivery.”

Professor Paterson considered that responsive regulation in the aged care system
can help improve the quality and safety of services, in addition to the primary regulatory
purpose of protecting users of aged care services.”

Professors John and Valerie Braithwaite and Emeritus Professor Makkai also described
the approach they call ‘relational regulation’, which focuses on interactions between
assessors, the approved provider and facility management and staff.”* They gave as an
example the approach of the Care Quality Commission in the United Kingdom, referring
to its balance between ‘the drive for relational care and relational regulation with basics of
safety, effectiveness and professionalization of leadership’. They explained that the Care
Quality Commission’s assessment of services against its fundamental standards includes
questioning whether a service is caring, responsive and well-led.”
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8.1.8 Gathering and using information in undertaking
risk assessment

A number of the witnesses emphasised the importance of the regulator using information
and data obtained from a range of sources, in particular complaints, for effective
compliance monitoring. Professor Paterson stated, ‘A responsive regulator needs to be an
intelligent regulator. And to be an intelligent regulator, you need intelligence...You actually
need to be looking at all the source[s] of information.’”® Professor Paterson described the
importance of compiling a range of sensible inputs, including complaints data, serious
incident reporting data, prudential and financial analysis data, and assessment audit

and inspection information.”

Professor John Braithwaite agreed with the evidence of Professor Paterson about the
need for ‘pulling complaints together in an agile way with other sources of information’.”®
He considered that risk management is the ‘bread and butter’ of good regulation.”

He explained that it is important for the regulator to fulfil a more ‘detective-oriented
approach...taking the initiative to seek out evidence from complainants, to seek out
evidence from advocacy organisations, from community visitors, looking diagnostically
at the quality indicators’.8°

The regulatory framework used by the National Disability Insurance Scheme Quality and
Safeguards Commission was the subject of evidence. Mr Graeme Head, the Commissioner
of the National Disability Insurance Scheme Quality and Safeguards Commission, observed
that complaints can inform the regulator about both the unique experience of an individual
consumer but also provide a window to more systemic issues and present insights about
things like the culture of an organisation, workforce training issues and provider systems.
He said that it is ‘important to ensure that individual complaints are resolved, but also to
provide those insights into wider problems’.®

Mr Head considered that a central factor to the ability of the National Disability Insurance
Scheme Quality and Safeguards Commission to succeed in its regulatory role is ‘the fact
that we have the key functions in one organisation and we’ll be able to connect the dots

in a way that has...historically been atypical’.®

8.1.9 Arole for regulators in continuous improvement

Witnesses spoke about the role that regulation should play in encouraging and facilitating
continuous improvement of aged care services. Professor Paterson said that one of the
ways to encourage improvement is to ‘shine a light on what works well, so that other
providers are encouraged to say, “We need to lift our game”.’®® The existing accreditation
process is not well designed to achieve this. In the Carnell-Paterson Review,

Ms Kate Carnell AO and Professor Paterson said:

accreditation audit reports should include graduated scores against all outcome measures.
This approach will provide richer data on provider performance that differentiates high-
performing providers and incentivises quality improvement.®
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The Carnell-Paterson Review explained that this information should be made available

to the public to support informed decision-making about choice of providers, alongside
a ‘star-rating’ performance indicator reporting system. At the hearing, Professor Paterson
described the progress in implementing these measures as disappointing and said that
the current aged care accreditation and assessment system is inadequate, because

it merely provides for binary outcomes of ‘met’ or ‘not met’, and ‘doesn’t even meet

the minimum standards’ of providing sufficient information to the aged care sector

to facilitate quality improvement.®

Professors Braithwaite and Emeritus Professor Makkai stated that the notion of continuous
improvement has not been well implemented in the aged care regulatory system to date.
They described it as ‘good in theory but disappointing in practice in some important
respects’.® They explained that, in their view, continuous improvement has taken the

path of ritualism, where more time is put into documentation than devoted to care.?’

Professor John Braithwaite emphasised the importance of seizing opportunities such as
developing capacity in the industry through identification of excellence and encouraging
providers to seize the opportunity to emulate that excellence.® He suggested that the
regulatory system can make better use of industry awards by using them to ‘convey
strategic lessons by explaining with more precision what it is that is excellent, that others in
the industry should be following’. Professors John and Valerie Braithwaite also highlighted
informal praise from regulatory assessors as one of the simplest ways to lead and motivate
staff in facilities to ‘improve the situation in a sustainable and continuous way’, rather than
restricting the role of assessors to ‘calling out inappropriate behaviour or breaches’.®

8.1.10 Transparency and accountability

The importance of transparency as an element of good regulation was a theme throughout
the hearing. A number of direct experience witnesses gave evidence about their
interactions with the aged care regulatory system and described their frustrations at the
lack of transparency they experienced, particularly in the handling of, and responses to,
complaints.®® Professor Paterson stated that that one of the primary purposes of quality
regulation is to ‘help reduce the information asymmetry between providers and recipients’,
which in turn facilitates continuous quality improvement.®' He used the example of
mandated publication of comparative quality information as one way of achieving this.®?

Adjunct Professor Debora Picone AO, Chief Executive Officer of the Australian Commission
on Safety and Quality in Health Care, talked about the regulatory framework used by her
organisation in regulating health services. She stated that, in the Australian Commission

on Safety and Quality in Health Care framework, ‘transparency is absolutely critical to

the operation of the system and to the accountability that we give to members of the
community, that these care facilities are doing what they’re meant to be doing’.%®

Adjunct Professor Picone explained the importance of collecting clinical data in promoting
transparency and accountability in the Australian Commission on Safety and Quality in
Health Care’s regulation of the National Safety and Quality Health Service Standards.®*
She described the clinical incident mandatory reporting system regulated by the Australian
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Commission on Safety and Quality in Health Care as very broad, very detailed and, in
her opinion, ‘one of the best developed internationally’.®® She said that the Australian
Commission on Safety and Quality in Health Care collects data about a range of adverse
events and that it is able to analyse it to identify trends within clinical indicators.® She
stated that the system is linked to a funding arrangement so ‘if a health service has a
higher than accepted rate, say of pressure injuries...they will actually lose funding based
on that’.®” However, she acknowledged that, despite significant progress in transparent
reporting and analysis accessible to hospitals, relevant medical practitioners and State
departments of health, the extent of public disclosure and transparent reporting,

in a way that is accessible to patients and their relatives, is ‘very little’.®

Witnesses emphasised the importance of information about quality of care being made
available to older people receiving care and their families and representatives. Among
other things, it was observed that the aged care regulatory regime ‘is not providing
information of a kind that helps families to choose the best quality of care for their loved
one’.*”® Professor Paterson stated that the Australian system ‘is lagging behind international
trends in transparency of comparative healthcare quality information’.'® He drew particular
comparison to the approaches to information availability regarding aged care services

in the United States and United Kingdom.

Adjunct Professor Picone also spoke about the importance of ‘open disclosure’
in both the health and aged care context. She explained the concept of open
disclosure and its importance to the continuous improvement process as follows:

Open disclosure and discussions of clinical incidents resulting in harm with patients, their
families and carers is important. It entails an apology, explaining what occurred; discussing
the experience and consequences; and describing what steps are being taken to manage
the incident and prevent recurrence.”!

Adjunct Professor Picone described open disclosure as meeting the need for ‘a just
culture committed to transparency and continuous improvement to be built within
organisations’.’® She explained that open disclosure can ‘allay feelings of anxiety
and abandonment after harm’ on the part of families and carers.%

Adjunct Professor Picone identified differences between open disclosure provisions in
the Health Standards and those currently in operation in aged care. The open disclosure
provisions in Standard 1.12 of the National Safety and Quality Health Service Standards
mandate an open disclosure program that is consistent with the Australian Open
Disclosure Framework.'* This may be contrasted with Aged Care Quality Standards

6 and 8, which refer to open disclosure in generic terms, without identifying the scope
of the open disclosure obligation and without referring to any specific open disclosure
framework. The Aged Care Quality and Safety Commission has published a framework
and guidance document to assist providers, but it is not mandatory.'%

Adjunct Professor Picone also explained that the National Safety and Quality Health
Service Standards include mandatory governance requirements in relation to quality
and safety. An organisation’s governing body is required to sign a detailed attestation
to say that it is satisfied that measures are in place relating to safety and quality.'%®
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8.1.11 Tailored enforcement

Professors John and Valerie Braithwaite spoke of the importance of ‘regulatory agility’ and
explained that one of the factors that drives regulatory effectiveness is ‘the deployment
and use of a varied mix of enforcement tools’."?’

Mr Head stated that the National Disability Insurance Scheme Quality and Safeguards
Commission has ‘a wide variety of tools to enable it to respond to non-compliance in a
responsive and proportionate manner, on a case-by-case basis based on the surrounding
circumstances and nature of the non-compliance’.'® The regulatory responses available
to the National Disability Insurance Scheme Quality and Safeguards Commission include
enforceable undertakings, infringement notices, injunctions and banning orders imposed
on providers or employees.'®

During her evidence, Ms Brammesan was asked about the regulatory tools available

to decision-makers in aged care regulation within the Australian Department of Health.
She said that they were ‘adequate’, but that the ability to impose sanctions on directors
or others involved in the management of approved providers ‘would be amazing’."°

Adjunct Professor Picone gave evidence that the Australian Commission on Safety and
Quality in Health Care ‘wanted to make safety and quality as important as finance and

as general performance’ and that ‘there would be significant response from the regulator’
if an individual was found to have been misleading in their governing body attestation.™"

8.1.12 The voices of older people receiving care

It was clear that the regulatory system must respond effectively to the voices

and experiences of people who receive aged care services, and their families or
representatives. Professor Paterson considered that there is ‘nothing more important’
than hearing the voice of older people receiving care, and their families, as part of the
regulatory system."2

Mr Head emphasised the person-centred focus of the National Disability Insurance
Scheme regulatory regime. He said that:

central to design of everything to do with the National Disability Insurance Scheme is the idea
of choice and control by participants and that the person with disability is at the centre of what
is happening in an NDIS [National Disability Insurance Scheme] arrangement. And that includes
the quality and safeguarding arrangements.''®

Professors John and Valerie Braithwaite were critical of the reliance within the aged care
regulatory framework on ‘volunteered complaints’ to uncover deficiencies in care.'™
Professor Valerie Braithwaite suggested that to remove this reliance, the aged care
system needs to involve ‘using the eyes and ears of residents’.'"® She and Professor
John Braithwaite referred to the approach of the United States regulatory system

which requires mandatory care planning meetings, involving people receiving care,
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their representatives and care staff, as an important form of resident and relative
input, and the early recognition of issues which may otherwise result in complaints.'®
Professor Valerie Braithwaite explained that:

| think care-planning meetings...are under-utilised. They can be used to sort out all sorts of
problems...the relationship is better, if problems are solved in...care-planning meetings for
example, at the time that they occur. | think if that was working more efficiently, then the number
of complaints that would actually be made to government would be fewer. It’s the fact that
they’re not being resolved at the time locally that | think is part of the problem here.!"”

Professor John Braithwaite said that to hear the voice of people receiving home
care services:

it's necessary to actually have more conversations with those who use home care services
rather than send them a letter to say ‘If you’'ve got any complaints, write in now’. That’s not
going to work.'"®

A number of witnesses highlighted the role that formal advocacy services or consumer
representatives can play in promoting the voice of those receiving care and their
representatives as part of the regulatory system. Ms Darling suggested that ‘it would

be good to have people in a role like a guardian when someone commences with home
care, as a contact and advocate for them if they experience problems with their care’.'"®
Mr Rowe emphasised the distinct role of advocates, saying that their role is not to ‘be a
member’ of the complaints process but to ensure ‘the voice of the older person is taken
into consideration within that process’.'?® Mr Rowe added that advocates can have a
greater role in monitoring the resolution of complaints.'!

Professor Paterson referred to the role of publicly funded advocates in regulatory systems
in New Zealand, the United Kingdom and Canada.?> He said that ‘the availability of
publicly funded advocates in...the aged care sector is a strength in the New Zealand
system’.'? He described the role of the advocates as follows:

whereas people handling complaints in a commission are there on the phone or they’re looking
at the papers, advocates are out there in the community. They stand alongside...they meet with
the family member, they meet with the resident...they are ears and eyes on the ground.'?*

Professor Paterson described the advocacy service that operates in relation to the
Health and Disability Commissioner Act 1994 (N2):

in the Health and Disability Commissioner Act, there is provision for a statutory independence of
the advocacy service...that’s essential, because you can’t be both advocate and judge. So that’s
one model, that you provide it within the statutory umbrella, but you say it must be independent.
Otherwise, you need to ensure that it's through some other, you know, funding arrangements
that you are funding those sort of community visitors or advocates or whatever we call them,
and they are able to funnel information to the commission.'

The Australian Government submitted that the role of the Aged Care Quality and Safety
Commission is impartial and that it also funds consumer advocates through the Older
Persons Advocacy Network. Professor Paterson said that at the time of the Carnell-
Paterson Review, the Older Persons Advocacy Network was ‘pretty loose and...it seemed
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as if a lot more could be done to strengthen’ it.'?¢ He stated that advocacy services
need to be properly resourced by government to be effective.?’

Adjunct Professor Picone said that consumer representatives are increasingly involved
in the process of assessing a health organisation’s adherence to the National Safety and
Quality Health Service Standards. She stated that it is very important for consumer or
community representatives to be involved as ‘that person brings that patient-centred
perspective, which is critical’.?®

Adjunct Professor Picone also spoke about other ways in which the voice of the person
receiving care can be discerned. She referred to patient reported outcome measures

and patient reported experience measures in the health context. According to Adjunct
Professor Picone, patient reported outcome measures ‘address the disconnection
between what the clinician sees as a good outcome and what the patient wants from
their healthcare’, focusing on the results of treatment that the patient cares most about.'*®
Patient reported experience measures, on the other hand, seek to identify the experience
of the patient while receiving care.’® According to Adjunct Professor Picone, both
measures are ‘a particularly rich source of information, having been linked to care quality
improvements and identifying safety issues’.'"

Some witnesses who gave evidence about the operation of regulatory schemes in

other related sectors described the role of community visitor schemes in those sectors.
Mr Head said that the National Disability Insurance Scheme Quality and Safeguards
Commission recognises the importance of State and Territory based community visitor
schemes and engages in information sharing arrangements with those entities.’*> Ms
Natalie Siegel-Brown, Queensland’s Public Guardian, explained the roles of advocates
and visitors’ schemes in Queensland for people with disability. These roles and schemes
are underpinned by rights of entry, incident reporting and unannounced visits.'? She
described the community visitor scheme that operates under the Public Guardian Act 2014
(Qld) as ‘a bridge to the major complaints, disciplinary and other bodies’.’** Ms Siegel-
Brown highlighted the importance of independence from government, saying that it gives
community visitors ‘real teeth’.'® Independence from government also means industry
lobbyists, who have influence with government, have no power over her office.'3®

Ms Siegel-Brown called for a system, with ‘legislative teeth’, of paid aged care community
visitors.'®” She said that, in relation to community visitors, the aged care sector is where the
disability sector was 20 to 30 years ago, when there was recognition of a need for ‘eyes
and ears monitoring of the rights of people who lack the cognitive capacity or self-efficacy
to act on their own behalf’.'®® Ms Siegel-Brown said that a role for community visitors

in aged care is to monitor complaints, ensuring that a provider had rectified a fault as
agreed.'® She also proposed a possible role for community visitors specifically in improved
legislated oversight of restrictive practices.'®® When taken to Ms Siegel-Brown’s evidence
by Counsel Assisting, Ms Reid, of the Aged Care Quality and Safety Commission, agreed
that there is a need for a professional and fully-funded community visitor scheme.’
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8.1.13 Implementation of previously
recommended reforms

A number of reviews have made recommendations about the regulation of aged

care. Most relevant to this hearing was the Carnell-Paterson Review, which made 10
recommendations.'? At the time of the hearing, the recommendations from this review
had been with the Australian Government for almost two years. A number of witnesses
gave evidence about the progress of the implementation of the recommendations.
This included evidence from Professor Paterson.

The Carnell-Paterson Review was presented to the Minister for Aged Care in October
2017. In closing submissions, Senior Counsel Assisting referred to the failure of the
Australian Government to reach decisions in relation to the recommendations made
by Ms Carnell and Professor Paterson by that time. He submitted that this failure is
an example of the Australian Government’s tardiness in implementing recommended
reforms.' In response, the Australian Government submitted that:

Although the timeframe to implement a number of the measures may appear protracted, the
Commonwealth submits that progress should be considered against the complete reform
agenda and the additional work required to operationalise a number of the complex measures.'**

In his evidence, Professor Paterson described the progress of implementation as
‘disappointing’. He said:

The Review recommended a major overhaul of national aged care quality regulatory processes
in Australia. Given the supportive statements about the Review, from the then Minister for Aged
Care, the Hon Ken Wyatt AM MP on 25 October 2017 and 18 April 2018, it is disappointing
that the pace of change has apparently been so slow. Although the recommended changes

are complex, the directives of the Minister and the strength of community feeling about the
need for improvements...should have led to urgent implementation.'4

Ms Laffan gave evidence about her role with the Australian Department of Health
overseeing reforms to quality and safety regulation of aged care, including implementation
of the recommendations of the Carnell-Paterson Review which have been approved by
the Government.'*® Ms Laffan stated that ‘all ten recommendations of the Carnell-Paterson
Review have been adopted in whole or in part by the government’ with funding initially
through the 2018-19 Budget More Choices for a Longer Life Package.'’ She said there
are still decisions pending to be made by the Government as to if and whether particular
actions, recommended by the review, may be implemented.®

The sections that follow set out evidence about some of the key recommendations made
by the Carnell-Paterson Review, and the Australian Government’s actions in response.
Issues raised by these recommendations are considered further in Chapter 14 on quality
and safety regulation, in Volume 3 of this Final Report.
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Carnell-Paterson Review Recommendation 1 —independent
Commission and Commissioners

The Carnell-Paterson Review recommended the establishment of an independent Aged
Care Quality and Safety Commission comprising a number of independent commissioners
and overseen by a governing board.'*® The Australian Government supported, in principle,
the recommendation, but concluded that the model of multiple commissioners and a board
is not cost effective.’®

The Australian Government’s response to the review, dated 20 September 2018, stated in
relation to Recommendation 1 that a taskforce within the Australian Department of Health
is vested with establishing a new Commission.’' The Australian Government said that a
new Chief Clinical Advisor would be appointed and, supported by a new clinical expert
panel, would provide advice to the Commission. Additionally, an Advisory Council would
be established to provide support to the Commission’s engagement with consumers and
the sector. The response stated that:

This is a more cost effective governance model than establishing a board with multiple
commissioners and facilitates greater information exchange within the Aged Care Commission,
mitigates the risk of creating silos and ensures comprehensive responses to consumer needs.'®?

In response to questions from Senior Counsel Assisting, Ms Laffan agreed that a governing
board, as proposed by the recommendation, is a completely different proposition to an
advisory council.'®® She agreed that, unlike an advisory council, a governing board can
direct the Commission and ‘exert far more direct governance capability’.’** In post-hearing
submissions, the Australian Government stated that the establishment of the Aged Care
Quality and Safety Commission, with an advisory council, rather than a governing board

as recommended by the Carnell-Paterson Review, is ‘consistent with government policy
regarding governance of Commonwealth entities of the nature of the Aged Care Quality
and Safety Commission’.'®®

Professor Paterson stated the intention of proposing a governance board was that

in ‘setting up a new entity’, it is important to ensure good governance and this was a
different model from the advisory council.’®® He said that ‘there’s always a valuable place
for advisory councils, but a governance board is something different’.’” While Ms Laffan
acknowledged the evidence of Professor Paterson regarding the importance of a governing
board and the hope that there would be a consumer voice within that board, she said that
she believes those things ‘can be achieved through...the model that’s been adopted’.’®®

Carnell-Paterson Review Recommendation 2—centralised
database and information sharing

The second recommendation made by Ms Carnell and Professor Paterson was the
development of a centralised database for real-time information sharing, to be managed
by the Commission, and associated actions related to intelligence gathering and risk
profiling."® The Australian Government supported the recommendation in principle.'°
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At the time of this hearing, the Australian Government had not made a decision on the
proposal to improve information sharing between State operated health and mental health
services, and the Australian Government-supervised aged care sector.'®' Ms Laffan stated
that from her perspective, it is a good idea but that it has yet to be put to government.
She stated that the Australian Department of Health will ‘develop the risk profiling system,
have that bedded down and then...look at potentially ways to increase that information
sharing and risk profiling systems that we have.’'®®* Ms Laffan indicated that no discussion
has yet occurred with State and Territory Governments because it had not been

a priority.'®* She agreed that the Australian Department of Health is under-resourced

to deal with a reform program of this kind, resulting in the need to outsource such
projects to consultants.%®

Recommendation 2 also proposed that ‘assessment contact visits seek the view of

20 per cent of consumers and their representatives’.'® This would be an increase from
the 10% of those receiving care spoken to during assessment contacts at the time of the
hearing. Ms Laffan stated that such implementation would be ‘undesirable’, making the
work of the Aged Care Quality and Safety Commission ‘more prescriptive and potentially
less risk-based’. She stated that:

The reason for this is that mandating a fixed 20% sample of consumers and representatives
who must be surveyed on all occasions could mean that the gathering of this information

is prioritised above the collection of other information that may more appropriately address
the particular risks.'®

Professor Paterson did not agree with this opinion but accepted that it might be more
difficult. Professor Paterson considered that providers and agencies would ‘come up
with all sorts of reasons why it’s too difficult’ but that ultimately, it is ‘a way in which
we end up diminishing the voices of the people who we need to hear from’.'68

Ms Laffan agreed that gathering the views of residents and their families is very
important.’®® However, she reiterated her view that 20% is too prescriptive with respect

to current assessment contacts. Ms Laffan agreed that her concern is that the requirement
to survey 20% of residents on every assessment contact would divert resources.'”® She
stated that this is because assessment contacts are very frequent and used for a variety
of purposes.’”" She agreed that she supports this level of prescription for review audits
and accreditation site audits, but noted that there may be ‘resource implications’ for the
Aged Care Quality and Safety Commission.'”2

Ms Laffan stated that, to her knowledge, there is no Government position with regard
to the 20% proposition, nor has the Australian Department of Health provided advice
to the Australian Government on it.'”® She said that consideration of this proposition
will occur in relation to consideration of Recommendation 8, which sets out ongoing
accreditation requirements, including the replacement of re-accreditation visits with
unannounced visits.'"

Recommendation 2 also proposed that the Aged Care Quality and Safety Commission

‘develop options to capture the views of residents, families and staff all year round’.’”® At
the time of this hearing, that proposal had not been the subject of any recommendation
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from the Australian Department of Health to the Australian Government.'”® Professor
Paterson said that this is a ‘very important recommendation’.’”” Ms Laffan agreed that
this can be done very easily ‘from a technological perspective’ but stated that there ‘may
be issues with statistical analysis’ and she would ‘have to seek advice from experts’.'”®
She agreed that an ‘interactive’ interface to allow individuals to fill out a consumer
experience report’ is not yet happening but would be a ‘very useful tool’.”®

Carnell-Paterson Review Recommendation 6 —serious incident
response scheme

Recommendation 6 proposed that a serious incident response scheme be enacted.®°
This recommendation endorsed one made by the Australian Law Reform Commission in
its May 2017 report entitled Elder Abuse— A National Legal Response, referred to as the
Elder Abuse Report.'8! This report recommended a new serious incident response scheme
to replace the system in section 63-1AA of the Aged Care Act, including an independent
oversight body, reporting of abuse of one person receiving care by another person
receiving care, and reporting of neglect.®?

Ms Laffan spoke of the Australian Department of Health’s progress in implementing a
serious incident response scheme since May 2017. She explained that work on a serious
incident response scheme did not begin immediately after the Elder Abuse Report was
tabled in Parliament because the Carnell-Paterson Review was commissioned shortly
afterwards and the Australian Department of Health determined that ‘it was appropriate
to consider the SIRS [Serious Incident Response Scheme] in the context of that broader
aged care reform’.'®

In May 2019, as part of the 2018-19 Budget, the Australian Government announced ‘the
development of options for a SIRS [Serious Incident Response Scheme] in consultation
with the aged care sector’.’® The Australian Department of Health subsequently engaged
accounting firm KPMG to develop model options.'8 A consultation paper was developed
by KPMG in October 2018 for consultation with stakeholders in workshops in late 2018.8

KPMG produced a report following the consultations in February 2019 entitled
Strengthening Protections for Older Australians. This report sets out five options:
Option 1: involves no change to the current arrangements.
Option 2: involves developing guidance material to better enforce the current arrangements.

Option 3: involves introducing a reportable conduct scheme which would require all aged care
service providers to report abuse or neglect by a staff member against a consumer to the Aged
Care Quality and Safety Commission (the Commission).

Option 4: involves expanding Option 3 to include unexplained serious injury in residential aged
care as a serious incident.

Option 5: involves expanding Option 3 to include aggression and abuse between consumers
in residential aged care settings as a serious incident.'®”
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In its report, KPMG acknowledged the Elder Abuse Report recommended Options 4
and 5 but noted that each is a ‘complex issue’ which ‘warrants further consideration’.'®
Ms Laffan stated that, as part of KPMG’s modelling of the costs of the options for a
serious incident response scheme, KPMG estimated that each year 10,500 incidents

of aggression by one resident against another resident, occur where the aggressor

has a mental impairment.’® At the time of the hearing, incidents of this nature were

not required to be reported.’®

As part of the 2019-20 Budget, the Australian Government committed $1.5 million

to introduce a serious incident response scheme for residential aged care providers.'’
Ms Laffan said that preparatory work would require further stakeholder consultation

until late 2019.'°2 Further preparatory work also involved seeking a consultant to ‘conduct
additional research into the incidences of resident on resident aggression in residential
aged care’.%

A further KPMG consultation paper, dated August 2019, and entitled Serious Incident
Response Scheme for Commonwealth funded residential aged care — Finer details of
operation — Consultation Paper, was provided to the Royal Commission at the hearing.'®
Ms Laffan was unable to provide a further update due to concerns about Cabinet
confidentiality.'®®

Senior Counsel Assisting suggested to Ms Laffan that the Australian Government should
just proceed to the serious incident response scheme recommended by the Carnell-
Paterson Review and the Elder Abuse Report. Ms Laffan stated that there is some
stakeholder resistance on the basis of the perceived regulatory burden of compliance
with the serious incident response scheme and that the ‘devil was in the detail’ in

a large complex scheme.® In his closing address, Senior Counsel Assisting submitted
that ‘Critical urgent reform tasks have been outsourced to consultants and appear

to be mired in protracted and multi-staged industry consultation processes’.'®”

In post-hearing submissions, the Australian Government submitted in response that:

the SIRS [Serious Incident Response Scheme] is a complex reform, which will impose
additional obligations on approved providers and require the commitment of significant
resources on the part of Government to administer effectively. As a consequence, it has
been the subject of a range of consultations by the Department and advice to Government.
This has included identifying appropriate models of reporting, including through a report from
KPMG and assessing community and expert feedback on the proposed details of a SIRS.
Public consultation is underway on the finer details of operation for a SIRS for Commonwealth
funded residential aged care, concluding on 4 October 2019. Other preparatory work has
included research into the prevalence and nature of resident on resident incidents that are
exempt from reporting under current arrangements. The Department’s current proposal

is to remove this exemption.'%®

The issue of a serious incident response scheme is considered further in Chapter 14
on quality and safety regulation, in Volume 3 of this Final Report.
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Carnell-Paterson Review Recommendation 7 —Ilimit use of
restrictive practices

Recommendation 7 proposed that ‘aged care standards will limit the use of restrictive
practices in residential aged care’.'®® The recommendation included requirements for
approved providers to record and report the use of restrictive practices, and for review
of their use as part of accreditation requirements.

During Sydney Hearing 1, there was a focus on amendments to the Quality of Care
Principles 2014 (Cth), which inserted Part 4A. That part was initially entitled Minimising
the use of physical and chemical restraint and has since been retitled Physical or
chemical restraint to be used only as a last resort.?®® Consequently, the subject matter of
Recommendation 7 was only indirectly addressed during this hearing. The focus of this
hearing was on reporting the use of restraints, rather than the regulation of restrictive
practices itself.

Professor Paterson spoke of the importance of reporting the use of chemical restraints.
He stated that in undertaking the Carnell-Paterson Review, he and Ms Carnell noticed
the prevalence of the use of chemical restraints, associated ‘harms’ and ‘frankly, lack of
evidence of efficacy’.?’" Professor Paterson stated that the importance of recording and
reporting on their use was to incentivise change.?%

Ms Laffan agreed that it is important to draw attention to the use of chemical restraints

in aged care. She acknowledged that the Australian Law Reform Commission had, in

May 2014, recommended a national approach to regulating restrictive practices covering
all sectors.?’® However, Ms Laffan agreed that it is unknown whether there will be any
mandatory requirement to report the use of chemical restraint to the Aged Care Quality
and Safety Commission. She stated that the Australian Department of Health has not
advocated to the Australian Government that mandatory reporting be extended to the use
of chemical restraint.2®* Ms Laffan noted that the Australian Government is committed to
extending the Quality Indicator Program to include medication management ‘so it may be
captured under that’ but explained that no decision has been made as to what ‘medication
management’ would cover.20®

8.2 Case studies

8.2.1 Earle Haven

Introduction

The Royal Commission examined the circumstances leading to the closure of the aged
care facilities of Orchid House and Hibiscus House at the Earle Haven Retirement Village,
referred to as Earle Haven, and located on Queensland’s Gold Coast. This resulted in

the evacuation of 68 aged care residents, by emergency services, on 11-12 July 2019.
This case study considered the regulatory and other monitoring of the approved provider,
People Care Pty Ltd, referred to as People Care.?%
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The following parties and individuals were granted leave to appear at the public hearing
and were represented by counsel and/or solicitors: People Care and its employees—
Mr Arthur Miller, Director of People Care, Mr Bruce Lang, Finance Manager, and

Ms Karen Heard, Facility Manager at Earle Haven; HelpStreet and its employees—

Mr Kristofer Bunker, founder and Global Chief Executive Officer of HelpStreet;

Ms Karen Parsons, Executive Director at Earle Haven; Ms Telecia Tuccori, Clinical Care
Coordinator at Earle Haven; the State of Queensland; and the Australian Government.

Counsel Assisting provided written submissions setting out the findings they considered
should be made arising from this case study.?’” In response to those submissions, the
Royal Commission received submissions from Ms Tuccori, the Australian Government
and the State of Queensland.2%

In making the findings below, | have considered Counsel Assisting’s submissions,
as well as the submissions of the Australian Government, Queensland and Ms Tuccori,
and all the evidence in this case study.

At the outset of this case study, Senior Counsel Assisting explained the purpose of the
case study as follows:

The focus of our inquiry today is on the regulatory system, whether all was done by regulators
that should have been done and whether the system is appropriately designed to address risks
of the kind that eventuated at Earle Haven.

From its approval in 2006 as a provider of community, flexible and residential care, People Care
appears to have had a poor compliance record, raising potential red flags about governance and
management capacity.2%

The purpose of this case study was not to adjudicate the dispute between People Care
and HelpStreet that precipitated the evacuation of Earle Haven. However, it was necessary
to receive evidence and understand something of the dealings between People Care and
HelpStreet which led to the events of 11 July 2019.

This case study highlights a number of regulatory failings, in particular a failure to
share information, make proactive inquiries, and consider the suitability of People

Care to continue to provide aged care services in light of concerning information.

The Australian Government, in its submissions, agreed that there were deficiencies

in the regulatory response to Earle Haven. | address these submissions in the context
of the evidence below.

| use ‘Commonwealth regulators’ or ‘regulators’ in this case study to refer to the
Australian Department of Health and the Aged Care Quality and Safety Commission
and its predecessors, the Australian Aged Care Quality Agency and the Aged Care
Complaints Commissioner.
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Background

The evacuation, in July 2019, of Hibiscus House and Orchid House, co-located facilities
in the precinct of Earle Haven, occurred when a contractor, HelpStreet, ceased to provide
care and management services due to a dispute with the approved provider, People Care.

The focus of this case study was on the regulatory oversight of People Care. The hearing
began with an examination of the circumstances surrounding the events at Earle Haven on
11 July 2019, including dealings between People Care and HelpStreet. It then examined
missed opportunities for regulatory intervention.

The relevant people and entities
People Care and Arthur Miller

Mr Arthur Miller said that he owned several nursing homes in New South Wales from 1985
until the late 1990s.2"° He managed them but did not provide care services as he did not
have clinical experience.?!"

Mr Miller was director and owner of People Care Pty Ltd. Mr Miller made an application, on
14 November 2005, for People Care to become an approved provider.2'2 This application
appears to have been made because of the Australian Department of Health’s refusal to
issue a ‘licence’ to another of Mr Miller’s companies to operate Hibiscus House and Orchid
House. Mr Miller and his wife stated in People Care’s application for approval as a provider
that the refusal was due to sanctions imposed on an aged care facility in New South Wales
that Mr Miller and his wife were trying to sell.?'?

The application indicated that Mr Miller had provided aged care services at Hibiscus House
and Orchid House since February 2002.2'* In 2016, Hibiscus House and Orchid House were
merged into one aged care service with 89 allocated places.?'®

The Finance Manager of People Care was Mr Bruce Lang. Mr Lang identified himself as the
main contact person for the Australian Government.?'®

HelpStreet

There are several HelpStreet companies in the group. They are all managed by Mr Kristofer
Bunker and for the purposes of this case study are all referred to as ‘HelpStreet’.

On 23 March 2018, Bruce Lang, of People Care, advised the Australian Aged Care and
Quality Agency that from 1 April 2018 ‘Help Street Partnership will be contracted to
manage’ the facility for People Care and that People Care ‘will continue to hold the bed
licences and Approved Provider Status’.?'”

In April 2018, People Care and HelpStreet negotiated an interim agreement whereby
HelpStreet would pay rent to lease the premises at Earle Haven, and People Care would
pass on the Commonwealth aged care subsidies received as approved provider. It was
intended that HelpStreet would eventually purchase the aged care business from People
Care.?'8 It appears that HelpStreet paid rent as envisaged by the April 2018 agreement.2'
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However, the business sale did not proceed and no ‘formal documentation’ was ever
entered into.?2° Mr Lang said that he did not provide a copy of any agreement between
HelpStreet and People Care to either the Australian Department of Health or the Australian
Aged Care and Quality Agency.??'

The regulators’ knowledge of and response to this arrangement is considered later
in this section.

Kristofer Bunker (HelpStreet)

Mr Kristofer Bunker was born in the United Kingdom but resided in Australia between 2009
and 2016.222 He worked in the aged care industry in recruitment between 2009 and 2011.223
He founded HelpStreet in or around 2012. HelpStreet provides allied health specialist
services to the aged care industry. Mr Bunker returned permanently to the United Kingdom
in 2016. He says he ‘generally’ managed HelpStreet and had ongoing involvement with

the company.??* Mr Bunker spoke to the Royal Commission by video-link with the hearing
from the United Kingdom, having returned there after the events of 11 July 2019.

Mr Bunker was the principal representative of HelpStreet in negotiations with People
Care.?2® Mr Bunker described himself as the ‘founder and Global Chief Executive Officer of
the HelpStreet Group, which includes HelpStreet Villages (Qld) Pty Ltd’.2?6 Mr David Lamb
was described as the HelpStreet Australia and New Zealand Chief Executive Officer. 227

Mr Bunker was involved in communications with People Care on behalf of HelpStreet
from 2018 to 2019, including in relation to the payment of invoices.???

Mr Bunker was disqualified from managing corporations pursuant to section 206F of
the Corporations Act 2001 (Cth) during the period of his involvement with People Care.
The disqualification is for a period of three years, commencing on 27 June 2018 when
the notice of disqualification was given.??® That notice was in effect during Mr Bunker’s
dispute with Mr Miller, including on 10 and 11 July 2019.2%% A notice requiring Mr Bunker
to demonstrate why such disqualification should not occur was issued to Mr Bunker

in December 2017. Mr Bunker’s evidence was that he disclosed the prospect of the
disqualification to People Care from the start.2®! There is no evidence to suggest

that either the Australian Department of Health or Aged Care Quality and Safety
Commission were made aware of Mr Bunker’s disqualification before 11 July 2019.

Events leading to the emergency evacuation
Deterioration of the relationship between People Care and HelpStreet

Following the agreement with People Care, HelpStreet replaced the management
personnel of the Earle Haven aged care facilities. Ms Karen Heard, who had a background
in nursing, had been employed by People Care as Facility Manager.2®2 She left on 12
November 2018.23¢ Ms Karen Parsons was employed by HelpStreet as Executive Director
at Earle Haven in October 2018.234 She continued to hold this position at the time of the
hearing.?®*®* Ms Parsons was not a clinician.?®® She had been employed in the hospitality and
hotel arms of aged care operations.2®” Ms Telecia Tuccori was appointed the Clinical Care
Coordinator by HelpStreet on 7 November 2018. Ms Tuccori continued to occupy that role
until at least 11 July 2019.2%8
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Ms Parsons gave evidence that, by December 2018, she was experiencing difficulties

in her relationship with Mr Miller.2%® Ms Parsons said that Mr Miller ‘was a bully, and he
was quite intimidating’.24° Mr Miller agreed his relationship with Ms Parson began to
deteriorate around December 2018.24' He said that his relationship with Mr Bunker began
to deteriorate in January 2019.242 He said he was ‘very unhappy’ that HelpStreet did not
‘work in partnership’ with People Care. He said his business had never agreed to hire

Ms Parsons.2*3

On 20 March 2019, a 90 minute meeting was attended by Mr Miller and about 60 of

Earle Haven’s residents, their family members and friends. Numerous complaints about
the management of Earle Haven were made at the meeting. Its minutes ‘noted’ that ‘key
staff from Help Street who were invited to attend did not respond to the invitation’.2* The
minutes record Mr Miller saying David Lamb ‘was supposed to be there’ for HelpStreet.?*®
Mr Miller said that following that meeting, his opinion of HelpStreet’s performance of
running his facilities was ‘very poor’.24¢ Ms Parsons said she was not aware of the meeting
on the day.?¥

On 30 May 2019, officers from the complaints area of the Aged Care Quality and Safety
Commission discovered at a meeting that the relationship between Ms Parsons and

Mr Miller had broken down to the point that Ms Parsons was not passing on information
about complaints to Mr Miller.24®

On 31 May 2019, Mr Miller sent a letter to Mr Lamb in which he referred to the 30 May
meeting and made complaints about the performance of HelpStreet.?*® Mr Miller gave
notice that he had engaged an ‘advisor’, the former facility manager Ms Karen Heard, to
assist, along with the ‘Clinical Care Manager’, Ms Tuccori, with the monitoring of care.?°

On 27 June 2019, emails passed between Mr Miller and Mr Lamb regarding outstanding
payments said to be due to HelpStreet by People Care. It is unclear how much was in
dispute at that time.?%" On 8 July 2019, the solicitors for People Care wrote to the directors
of HelpStreet Villages (Qld) Pty Limited and ‘Help Street Partnerships Pty Ltd’, terminating
HelpStreet’s licence to occupy Hibiscus House and Orchid House and giving one month’s
notice to vacate the premises, until 5pm on 9 August 2019.252

People Care asserted through its lawyers that, although it was ‘minded to revoke the terms
of the Licence to Occupy immediately’, given that ‘the welfare of the residents’ was the
main concern, it sought, ‘an orderly withdrawal from the premises and handover of the
management and control of the business’.?%

Mr Miller gave evidence that during this period his idea was to ‘re-hire the employees back

to People Care and continue to look after the residents in a proper manner and rectify what
was happening with HelpStreet’.2%*
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The events of 10 July 2019
Removal of computer server

On 9 or 10 July 2019, Mr Bunker caused the computer server at the Earle Haven residential
aged care service to be removed from the premises.?*® Early on the morning of 10 July
2019, the solicitor for People Care sent an email claiming the patient records on the server
belonged to the residents, were needed on site, that the residents were at risk without

any access to them and demanded return of the patient records by close of business.?%

Ms Parsons accepted that the patient records system was a typical residential aged care
program that the facility needed to be able to operate on a daily basis.?*” Ms Tuccori said
that she was told about the removal of the servers between 2pm and 3pm and was given
no advance notice that it was going to happen.2%®

At 5.17pm on 10 July 2019, Mr Bunker replied by email to People Care’s solicitor’s email,
stating that the servers had been removed to enable an upgrade to occur, and to remove
private HelpStreet information—not to prevent patient care.?*® The email stated that
continuity of care could occur on a paper-based system.2%°

The servers were never returned.?s’

Staff and the Australian Government informed of the termination

Ms Parsons attended a meeting with Mr Lamb and Mr Bunker at midday on 10 July
2019.2%2 At that meeting, she was told that Mr Miller had not turned up to a meeting that
had been scheduled for that morning, and she was told about a letter indicating that
People Care wished to sever the relationship with HelpStreet.?®?

At 2.05pm on 10 July 2019, Mr Lang (describing himself as ‘Approved Provider Delegate’
for People Care) sent an email to the Australian Department of Health advising that ‘the
current management team for our residential and home care services, HelpStreet...have
had their management status for People Care terminated’ effective 30 August 2019.

Mr Lang advised that People Care will continue to manage the services.?%*

Between 3.30pm and 5pm, Ms Parsons was told by Mr Bunker and Mr Lamb that People
Care owed HelpStreet ‘significant money’. Mr Bunker informed Ms Parsons that unless
payments were made in instalments beginning immediately ‘he had concerns about the
whole Facility’.?%

Mr Bunker’s 5.17pm email, referred to earlier, also sought payment of $3,889,474.86

plus GST to give effect to an ‘orderly exit’.2® This amount was claimed to comprise a
discounted amount of $2.7 million plus GST as compensation for lost earnings based

on nine years.?®” This appears to be based on the remainder of the 10 years of the lease
referred to in the ‘Heads of Agreement’.2®® Mr Bunker required confirmation of acceptance
within seven hours, and payment by midday on 11 July 2019 of half the above amount,
with a further quarter paid on 30 July 2019 and the final quarter on 9 August.?® This email
concluded that should the deadlines pass:
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we will have no choice but to place Helpstreet Villages (Qld) Pty Ltd into administration
with immediate effect, ultimately causing the home to be closed, my fear should staff get
wind of the current situation before we agree terms and make an official press release,
or worse the agency, or local press, this situation could become unavoidable.?”®

In his oral evidence, Mr Bunker said he was concerned that with no payment from
People Care, HelpStreet would not be able to trade.?"

Ms Tuccori said in her statement that she received a call from Ms Parsons stating
that Mr Miller owed HelpStreet a large sum of money and that ‘we were out’ either
11 July 2019 after 12pm or 9 August 2019.272 Ms Parsons had communicated what
she was told by Mr Bunker.2”® Ms Tuccori understood there was a possibility that if
HelpStreet left the following day, there would be no staff to care for residents.2’*

The events of 11 July 2017

In her statement, Ms Parsons gave evidence that on 11 July 2019 there was a meeting
at 9am involving Mr Bunker, Mr Lamb, Ms Parsons, Ms Tuccori and two other HelpStreet
staff.2”® Ms Parsons stated that during this meeting, Mr Bunker told the attendees about
a letter of demand he had sent and said that staff should be told that they may not get
paid if HelpStreet was not paid the money owing to it.27¢

Ms Parsons said that Mr Bunker directed the HelpStreet team to put some ‘structures’ in
place in preparation for the way Mr Miller might react.?’” The plan included contacting triple
zero (000) ‘if there became an issue with staff or otherwise there became compromised
ability for continuing care for the residents’.?2”® Ms Tuccori said that it was Mr Bunker who
came up with contacting triple zero as a solution.?”® Ms Tuccori said she did not start
talking to respite services after the 9am meeting because she remained ‘uncertain of

what the outcome would be’.28°

At 10.16am on 11 July 2019, People Care’s solicitor responded by email to HelpStreet’s
demand the previous evening, indicating that it would attend to the payment of monies
owing to 30 June 2019 conditional upon:

» staff being paid all of their entitlements

¢ all monies owing to People Care (the extent of which was not stated) being paid

¢ patient records being delivered to People Care

¢ an audit of management indicating no breaches of the Accreditation Standards that

would put People Care’s licence at risk.?®!

In that email, the solicitor denied HelpStreet was entitled to any compensation for
termination. He indicated that Mr Miller was prepared to meet with Mr Bunker to discuss
an orderly transition of the business and the employment of such staff as People Care may
wish to offer employment.?82 In his oral evidence, Mr Bunker said that he did not convey
People Care’s solicitor’s response, or the substance of it, to his staff.?8
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Ms Parsons said that Mr Bunker directed one of the HelpStreet staff to book removalists
as a ‘precautionary’ measure.2® By around midday on 11 July 2019, a removalist van

had arrived and the process of removing HelpStreet’s assets from the facility had begun,
including 14 mattresses that HelpStreet had purchased.?®® At the meeting that morning,
HelpStreet staff had been tasked with preparing lists of assets that were to be removed.28¢

Karen Heard, who had been retained by Mr Miller as his advisor, became involved when
she was notified by the daughter of a resident that furnishings, bedding and other items
were being removed from the facility.?” She made a decision to attend the facility.2%

Ms Parsons said that at 1.30pm there was a meeting with staff, that occurred about half an
hour before the decision was made to call triple zero. She said that Mr Bunker explained
that People Care had made no payment, so wages could not be paid.?®

The decision to leave Earle Haven

Mr Bunker denied that a decision was made to leave the facility on 10 July 2019 and
claimed that no decision at all was made by HelpStreet to leave.?®® He stated that
HelpStreet only left after being requested to do so by Ms Heard on behalf of People
Care in multiple conversations with her on-site.?®

However, CCTV footage showed removal of furniture had begun by 12.10pm.2%2

Mr Cary Strong, Queensland Ambulance Service, arrived at Earle Haven at 2.13pm

and said that there was a removalist truck out the front and property was being removed
from the premises. 2*® Ms Heard gave evidence that she decided to travel to Earle Haven
after being told furniture was being removed. She stated that when she arrived shortly
before 3pm the Queensland Ambulance Service was already there.2%*

Ms Parsons said that Mr Miller did not tell HelpStreet to leave.?®® Ms Tuccori said that she
was not aware of Mr Miller asking people to leave.?*®® Mr Miller said that his intention was to
try and keep the staff who wanted to work with People Care, but he did not tell them that

if they wanted to stay that day, he would pay them.?*” He said this was because he did not
know that ‘they were going to walk out’.?®® Whether it is accurate to say that staff ‘walked
out’ is a matter we address below.

The decision to call emergency services

Ms Tuccori made a telephone call to triple zero at 1.33pm on 11 July 2019, which was
concluded by 1.41pm.2* She told the operator that staff had ‘gone home’, with ‘probably
five here... not really wanting to work’.3%

In the call, Ms Tuccori told the operator that they had ‘just gone into administration’.3"

Mr Strong’s evidence was that Ms Tuccori and Mr Bunker repeated this to him.3°2 However,
HelpStreet was not in administration on 11 July 2019. The Australian Securities and
Investments Commission website does not record HelpStreet Villages (Qld) Pty Ltd (ACN
621 645 332) and HelpStreet Partnerships (Aus) Pty Ltd (ACN 621 644 317) filing forms
205M for voluntary liquidation under section 491 of the Corporations Act 2001 (Cth) until
27 August 2019 and 21 October 2019 respectively.3®
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The evacuation of Earle Haven on 11 July 2019

Following Ms Tuccori’s call to triple zero, Mr Cary Strong, Paramedic and Senior
Operations Supervisor with the Queensland Ambulance Service, was dispatched
to attend Earle Haven to assess the situation and obtain further information.3%

When Mr Strong arrived at Earle Haven, he observed removalist trucks and
people removing furniture and ‘various equipment and items from the premises
and packing boxes’.3%

When he approached Hibiscus House, Mr Strong observed people yelling and arguing.3%
The situation at the facility appeared to be disorganised and chaotic.

Shortly after his arrival, Mr Strong spoke to Ms Tuccori. According to Mr Strong,

Ms Tuccori informed him that Earle Haven was in administration and that there were
approximately 69 residents who needed to be transported to another location.®” Mr Strong
said that Ms Tuccori told him that she was ‘unable to provide clinical records for the
Residents because the computer containing them had been removed from the premises.
She was uncertain if the facility had stored any hard copy records.’*%® At some stage in

the afternoon, Mr Strong was provided with two black folders and a fire evacuation plan,
which was later used to assist in the identification of residents.3%

Ms Tuccori introduced Mr Strong to her manager, Kristofer Bunker. Mr Strong understood
Mr Bunker to be the manager of the facility.>'® A man Mr Strong identified as the main
participant in the verbal altercations he observed when he first arrived approached him
while he was speaking with Mr Bunker and identified himself as ‘the owner’.3'' Mr Strong
now knows this man to be Mr Arthur Miller.®'2 Mr Strong then observed Mr Bunker and
Mr Miller become involved in a ‘confrontational argument’ about who was at fault.®'®

At about 2.15pm, the Gold Coast Hospital and Health Service activated a Code Brown
(external emergency) in response to advice from Queensland Ambulance Service that
Earle Haven had gone into ‘liquidation’.®'* At 2.30pm, the Gold Coast Hospital and Health
Service Health Emergency Operations Centre met to discuss the Code Brown. The Health
Emergency Operations Centre resolved to deploy a crisis team to Earle Haven to assess
the number of residents, their needs and the feasibility of Gold Coast Hospital and Health
Service temporarily maintaining operation of the Earle Haven facility.®'® At about 3.05pm,
a request was made by the Chief Health Officer and Deputy Director-General, Prevention
Division of Queensland Health for the State Health Emergency Coordination Centre to
activate. Australian Department of Health liaisons arrived within 30 minutes.3'®

The minutes of a teleconference held at 4pm between personnel present at the State
Health Emergency Coordination Centre, the Health Emergency Operations Centre and
those on the ground at Earle Haven record as follows:

The Commonwealth was notified of the liquidation and were advised that the aged care

facility had enough resources to last 72 hours. It was confirmed by the GCHHS [Gold Coast
Hospital and Health Service] crisis site team that the information provided to the Commonwealth
was incorrect.®”
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Around 4.30pm or 5pm, Gold Coast Hospital and Health Service delivered bottled water
and food for the residents’ dinner to Earle Haven.3'® At some time prior to 5.30pm, an
officer from the Queensland Police Service declared an emergency situation at Earle Haven
under the Public Safety Preservation Act 1986 (Qld).3"®

Mr Strong and members of the Gold Coast Hospital and Health Service crisis team
determined that, due to the extent of property that had been removed from the facilities,
it was not safe for residents to remain at Hibiscus House or Orchid House.3®

Over the course of the afternoon, personnel from Gold Coast Hospital and Health Service
contacted aged care facilities in the area and identified those which could accommodate
residents from Hibiscus and Orchid Houses. They also contacted the residents’ next of
kin to advise them of developments at Hibiscus House and Orchid House. During the
afternoon, families began arriving to clear out their family member’s room, which added

a further layer of complication to the management of an already complex situation for
emergency services.*?!

At around 6pm, the process of transporting remaining residents from Hibiscus House
and Orchid House to alternative accommodation at other aged care facilities started.3??
The last resident was not removed from the premises until after 122am on 12 July 2019.323

In total, 68 residents were evacuated from Earle Haven on 11 to 12 July 2019.324 Gold
Coast Hospital and Health Service located and secured all controlled drugs held on the
premises.3?%

During the evening of 11-12 July 2019, Queensland Ambulance Service became aware
that a resident who had been relocated from Hibiscus House at around 9pm had sustained
a fall very soon after arrival at the alternate aged care facility.®?® The resident was
transferred by ambulance to hospital and was diagnosed with an acute right sided frontal
subdural haematoma.®?’

Conduct of Mr Bunker and Mr Miller

Counsel Assisting invited adverse findings in strong terms against both Mr Bunker and
Mr Miller.32® No submissions were received from them in response to Counsel Assisting’s
characterisation of their conduct on and in the lead up to 11 July 2019.

Counsel Assisting submitted that, to some extent, both Mr Bunker and Mr Miller put

their own commercial interests above the interests of the residents of Orchid House and
Hibiscus House. HelpStreet in particular, abruptly ceased services on 11 July 2019, without
any plans for an orderly handover.**® Adding brinkmanship to the situation is unacceptable.
Such situations involve vulnerable people who depend upon the ongoing care that
organisations are responsible for providing.
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The regulatory response

The Australian Government accepted in its submissions that there were deficiencies
in the regulatory response to Earle Haven before the events of 11 July 2019.

This section explores the key deficiencies identified in this case study, which are the
regulators’ failures to:

¢ (re)consider People Care’s suitability to be an approved provider
¢ integrate information and conduct risk assessments

¢ enquire into the use of a management company by an approved provider.

Failure to (re)consider People Care’s suitability to be an
approved provider

The Earle Haven Case Study also examined the question of People Care’s ongoing
suitability to remain an approved provider in light of its poor compliance history and
other indications.

One of the aged care regulator’s roles is to consider the ongoing suitability of approved
providers, particularly in circumstances where there is information which may bring in to
question that suitability.

From about 2007, the conduct and compliance history of People Care should have
caused the Australian Department of Health to reflect on People Care’s suitability to be an
approved provider. However, there is no evidence that the Department ever reconsidered
People Care’s suitability to remain an approved provider before 11 July 2019. Mr Speed
gave evidence that he was not aware of any reconsideration by the Department about
People Care’s suitability to be an approved provider.33°

Mr Speed, in his evidence, accepted that some matters in People Care’s history should
have led to People Care’s suitability as an approved provider being (re)considered.®"
The Australian Government in its submissions agreed that:

...the conduct of the approved provider in 2016 should have invited further consideration
by the former Agency and the Department as to the approved provider’s suitability...332

This assessment is correct. This case study exposed four circumstances which should
have led the Australian Department of Health to consider the question before the events
of 11 July 2019:

e People Care’s history of non-compliance
e People Care’s conduct in respect of its Home Care Packages service in 2017
¢ the attitude and responsibilities of People Care’s key personnel

¢ People Care’s relationship with its adviser appointed pursuant to sanctions in 2016.
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People Care’s status as an approved provider was revoked under the Aged Care Act
after the events of 11 July 2019, effective from 23 October 2019, for both its residential
and home care services.?®

Recommendations relating to the approval of providers, and regulatory intervention
in the case of non-complaint providers, are set out in Volume 3.

People Care’s residential aged care compliance history

People Care had difficulties complying with the aged care standards over a number of
years. People Care was subject to four periods of sanctions since becoming an approved
provider of residential aged care and home care in 2005:

o The first period of sanctions were imposed by notice on 30 April 2007 in respect
of Hibiscus House.3**

¢ The second period was imposed by notice dated 3 June 2016 in respect
of Hibiscus House and Orchid House (which merged shortly afterwards).3%

¢ The third period was imposed by notice dated 11 May 2017 in respect of People
Care’s Home Care Package service.®%*

e The fourth period was imposed by notice dated 13 July 2019, the day after the
Earle Haven evacuation was completed, in respect of People Care’s residential
aged care service.?¥" Sanctions were imposed on the Home Care Package service
by notice dated 9 August 2019, the final day of this hearing.33®

In each case, the sanctions required the appointment by People Care of an administrator
or adviser.

The Aged Care Quality and Safety Commission maintains records for approved providers
known as a Home Details Reports, or in the case of a Home Care Package service a Service
Details Report. These reports show a service’s history of compliance with the Accreditation
Standards. The Home Details Reports for People Care show that the Aged Care Quality
and Safety Commission found extensive non-compliance with the Accreditation Standards
over a period of months in 2007 and multiple periods of months between 2015 and 2017,
which was generally not remedied until the imposition of sanctions.®%

A Serious Risk Report, dated 29 April 2007, relied upon for the first imposition of sanctions,
included the following finding:

Management are not responsive to issues raised, including sufficiency of equipment,
staffing requirements, risks in the care environment, and adverse clinical indicators.3*

In that report, key personnel were described as not having the qualifications to perform
‘the requirements of their role’.34' Regarding the failure to meet expected outcome 1.6
(Human Resources Management), the report stated:

The Care Services Manager who has responsibility for the overall management of the facility
advised that they have no qualifications in management and their experience in managing
people is limited to managing 12 staff in a previous occupation (automotive engineer).34
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One of the Commonwealth witnesses was Queensland Regional Director of the Quality
and Monitoring Group of the Aged Care Quality and Safety Commission, Ms Tracey Rees.
When asked whether the failure recorded in the above report was an unusually bad failure to
meet expected outcome 1.6, Ms Rees said she had not seen something like this before.*

The 2016 sanctions were imposed following a Serious Risk Decision dated 3 June 2016
and signed by Ms Rees in her capacity as State Director of Queensland for the then
Australian Aged Care Quality Agency.®** Ms Rees considered that four residents

were at serious risk of harm, based on the evidence gathered by assessors between

16 and 29 May 2016 of failures in clinical care.?*

The compliance history of People Care, as detailed above, should have made clear to
the Australian Aged Care Quality Agency and the Australian Department of Health that
this approved provider was a potential risk due to a continued tendency to fall into non-
compliance. There is no evidence that the Department turned its mind to the question
of its suitability to remain an approved provider in response to this risk.

People Care’s conduct in 2017 in respect of its Home Care Package service

People Care’s conduct in 2017 in respect of its Home Care Package service and the
sanctions imposed should also have led to a reconsideration of its suitability to be an
approved provider.

By late 2016 and early 2017, People Care’s home care operations were persistently
non-compliant with the Accreditation Standards.?*¢ The beginning of this non-compliance
coincided with the end of the 2016 sanctions in respect of the residential aged care
service.?’

On 11 April 2017, another approved provider, identified as ‘TY’ at the hearing, contacted
the Australian Department of Health to advise that People Care had approached TY for

TY to take over People Care’s Home Care Packages. The situation was described in a
Department file note as an ‘extremely volatile environment’.34 On 8 May 2017, officers

of the Australian Department of Health spoke with the new coordinator of People Care’s
Home Care Packages. The new coordinator alleged the previous People Care coordinators
had been ‘sabotaging People Care and trying to get rid of all Home Care Packages by
sending all clients’ to TY.3%

The Australian Aged Care Quality Agency found that People Care’s home care services
remained non-compliant in May 2017, and sanctions were imposed on 11 May 2017.3%
One of the sanctions took the form of a conditional revocation of its approval, unless it
agreed to appoint an administrator, for four months from 11 May 2017 to 11 September
2017.%%" The administrator appointed was Ms Karen Heard, who would remain involved
with People Care and was present for the evacuation of Earle Haven on 11 July 2019.3%2

Notwithstanding the Australian Department of Health’s decision to impose sanctions
and place People Care on the Service Providers of Concern list, there is no evidence
that officers in the Department turned their minds, at this time, to whether People Care
was suitable to continue as an approved provider.
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Attitude and responsibility of People Care’s key personnel

Evidence received as part of this case study indicated that some of People Care’s key
personnel, principally Mr Miller, showed a poor attitude and demonstrated a lack of
responsibility for their obligations. This attitude should also have caused the Australian
Department of Health to consider People Care’s suitability to remain as an approved
provider of aged care.

Following the sanctions imposed on 3 June 2016, a meeting was held at Earle Haven

on 10 June 2016 with those receiving care, relatives, staff, Mr Miller and Australian
Government representatives including Ms Rees, then of the Australian Aged Care

Quality Agency. The minutes of that meeting, which appear to have been prepared by the
Australian Department of Health, record Mr Miller saying that he was ‘doing his best to fix
problem, doesn’t know everything that happens at the residential facilities [they] are a small
part of his business, [he] has too many things on his plates and admits responsibility’.35

The notes accord with Ms Rees’ recollection at the hearing of Mr Miller’s attitude at the
meeting. She said she came away from this meeting ‘with a view that it was a small part
of his business and that the responsibility for operating the service rested with the staff
at the service’.?® Ms Rees accepted that this was the sort of information that should
raise an alarm bell about whether an approved provider is, in fact, suitable to be an
approved provider.3%

The Aged Care Complaints Commission also had experience of Mr Miller’s attitude towards
his role as an approved provider. An email from a complaints officer to the Manager of
Queensland Complaints Operations, dated 1 February 2016, in relation to an investigation
of complaints, reported that Mr Miller’s ‘response was concerning’ and he ‘was very
difficult to speak with and would not easily provide information’.%%® There is no evidence
that anything was done with this assessment. The Manager of Queensland Complaints
Operations decided to close the complaint on the basis that the call bells were working

at the residential facility, although not in the retirement village.®’

Mr Speed was unable to tell us whether there had ever been a referral by the Aged Care
Quality and Safety Commission or the former Australian Aged Care Quality Agency of
concerns about suitability based on Mr Miller’s non-cooperation. He said that there

had not been, to his knowledge, a revocation by the Australian Department of Health of
approval in such circumstances.3?® In its submissions, the Australian Government agreed
that Mr Miller’s lack of responsiveness to the Australian Aged Care Quality Agency was one
factor that should have invited further consideration of the approved provider’s suitability.3*°

People Care’s relationship with the adviser in 2016

This case study also included evidence about a dispute between People Care and an
adviser it had appointed under sanctions, which was known to the Australian Department
of Health. People Care appointed this adviser in around mid-June 2016.%¢° Within a month,
relations between the adviser and People Care had come close to breakdown.*' The
adviser left on about 8 July 2016 after a confrontation in which Mr Miller told him to get off
the premises. The adviser later agreed to continue in the role. Communications between
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the adviser and the Australian Department of Health at the time suggested that the
sustainability of any improvements was doubtful, and that there were continuing
prudential concerns.3%2

A further breakdown in relations between the adviser and People Care occurred on about
13 September 2016. The adviser sent two emails to the Australian Aged Care Quality
Agency, including Ms Rees, notifying it of this breakdown and his reasons for his intention
to cease services.®® One of the reasons given by the adviser was that People Care was
not supporting adequate resourcing or ensuring active management or rectification and
sustainability of compliance at the facilities, and was not following advice due to ‘financial
constraints’.%*

In her oral evidence, Ms Rees accepted that the communications from the adviser were
alarming, and they raised ‘red flags’ or ‘alarm bells’ about the approved provider; in
particular in relation to the adviser’s concerns about the sustainability of improvements,
support and resourcing.®® Ms Rees agreed that the information from the adviser potentially
suggested that People Care was unsuitable to be an approved provider.3%

Following the July 2016 email from the adviser, an internal email within the Australian
Department of Health stated that a report on People Care’s suitability to remain an
approved provider would be drafted. The report does not feature in subsequent updates
after the adviser returned to People Care.®® It does not appear that the Department
actually engaged in the task of considering People Care’s suitability to remain an approved
provider at this time. This may be because Mr Miller then requested that the advisor stay
that same day.3®® This is an example of the Australian Department of Health appreciating
the importance of a ‘red flag’, but failing to follow through with any regulatory action.®%°

The Australian Government, in its submissions, accepted that these concerns should also
have invited further consideration by the Australian Department of Health of People Care’s
suitability to be an approved provider.3”°

Failure to integrate information and conduct risk assessments

The various regulatory arms of the Australian Government were privy to a considerable
amount of information about People Care, including about its arrangements and
deteriorating relationship with HelpStreet in the lead-up to 11 July 2019. This case study
exposed deficiencies in sharing and integrating information, and a consequential failure
by the regulators to assess and respond to risk.

The Australian Government, in its submissions, stated that ‘the Commission and the
Department accept that the regulatory response was shaped by deficiencies in information-
sharing, follow through and assessment of identified risks’.3"" It acknowledged that:

more integrated regulatory oversight with greater information sharing between and within the
Commission and the Department, would have increased the likelihood that the risks associated
with the approved provider, given in particular the business model that they had adopted for the
delivery of care and support to residents, may have been reasonably anticipated and prompted
further investigation. It follows that such oversight would have provided more opportunity for a
different regulatory response.?2
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The key deficiencies explored in the case study were the failures to:

« share information about People Care’s arrangements with HelpStreet

¢ identify the risk in, and share information about, the deterioration in the relationship
between People Care and HelpStreet

¢ integrate the risk indicator of high use of restraints with other regulatory risk analysis

¢ integrate prudential risk analysis and compliance with other regulatory areas.
These are discussed in the following sections.

Failure to share information about People Care’s arrangements with HelpStreet

The evidence in this case study indicated that both the Australian Department of

Health and the Aged Care Quality and Safety Commission had some knowledge of the
arrangements between People Care and HelpStreet. However, it does not appear that this
information was shared between different areas of the regulators, or considered holistically.

It appears that the Australian Aged Care Quality Agency first became aware of the
possibility of HelpStreet’s involvement at Earle Haven on 22 March 2018, during an
assessment contact. The facility manager of Hibiscus and Orchid Houses, Ms Karen
Heard, informed visiting assessors of a change in senior management to ‘Help Street
Group, Sydney’, which was scheduled to start on 1 April 2018. It was reported that there
would be no changes to current on-site management or staff but that there would be
changes to the ‘home’s identity’.3"®

Ms Rees, of the Australian Aged Care Quality Agency, made enquiries about this
arrangement with the Australian Department of Health on 23 March 2018.5 The
Department contacted Bruce Lang within the space of a few hours and the Departmental
officer reported to Ms Rees that Mr Lang had advised that People Care would be
trialling an arrangement with ‘Help Street Group NSW’.37 This was not recorded in the
Department’s records system for People Care. Later in the afternoon of 23 March 2018,
Bruce Lang of People Care contacted the Australian Aged Care Quality Agency and
advised that HelpStreet would not be taking over but would be contracted to ‘manage’
People Care’s aged care facilities. This information was recorded by the Australian Aged
Care Quality Agency.3"®

According to reports of unannounced assessment contacts, dated 18 July 2018 and

11 January 2019, the Australian Aged Care Quality Agency was aware that the home was
‘taken over by a management team’ on 1 April 2018, and that People Care appointed a
‘new management team’ in November 2018, respectively.®”” However, the Australian Aged
Care Quality Agency does not appear to have passed information about the arrangements
between People Care and HelpStreet to the Australian Department of Health. It does

not appear that the Australian Aged Care Quality Agency enquired further about the new
management team either in March or July 2018, or January 2019. The Department does
not appear to have made further enquiries after speaking to Mr Lang on 23 March 2018.
This is considered further later in this section.
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Importantly, the Australian Department of Health had no record of HelpStreet when
contacted by Bruce Lang of People Care on 10 July 2019 to advise of the termination
of arrangements with HelpStreet.>”® The evidence indicated that the Department had
inadequate information about the situation at Earle Haven available to it, and that

as a result, it was unprepared to deal with the events that unfolded on 11 July 2019.

Failure to identify and share information about the deterioration in the
relationship between People Care and HelpStreet

In post-hearing submissions, Counsel Assisting submitted that a further key failing was
inadequate integration of complaints-related information with other risk factors that should
have been apparent to the regulators. Important information available to those exercising
the Aged Care Quality and Safety Commission’s complaint functions was not shared with
the Australian Department of Health, nor was it shared within those parts of the Aged Care
Quality and Safety Commission responsible for compliance and monitoring functions.®”®

On 4 April 2019, a complaints officer from the Aged Care Quality and Safety Commission,
Mr Michael Dalladay, conducted a visit to Earle Haven to investigate complaints about
services. He received clarification that People Care was the approved provider and
HelpStreet managed the facilities. He further learnt that HelpStreet would not be continuing
contracts for domestic services with People Care.®° On 5 April 2019, the Aged Care
Quality and Safety Commission received a complaint about HelpStreet management and
an alleged assault by staff.*®' Mr Dalladay again handled the complaint, but on 24 April
2019 he advised the complainant the business relationship with HelpStreet was not a
matter he was able to take into account.®®

On 15 May 2019, Mr Dalladay queried whether an allegation of a reportable assault was
reported appropriately with the Australian Department of Health. The Department advised
him that the assault had been reported, and that it had made a Type 2 referral to the Aged
Care Quality and Safety Commission as a result.%8?

On 30 May 2019, Mr Dalladay and another complaints officer attended Earle Haven to
provide an education session on complaints resolution. Notes were made of the meeting
which record that the complaints officers were informed that HelpStreet was not passing
on complaints to People Care. They were told Ms Parsons did not have direct contact
with Mr Miller.3 Ms Rees, Aged Care Quality and Safety Commission, said she did not
recall having the breakdown in communication detailed in the notes of the meeting of 30
May 2019 raised for her attention in the course of her duties.®® There is no evidence that
this important information raised a red flag or was acted upon, and it appears that the
information was not provided by the complaints area to the quality and monitoring area
of the Aged Care Quality and Safety Commission.®8¢
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Shona Reid, Executive Director of Complaints at the Aged Care Quality and Safety
Commission, acknowledged in her evidence that the complaints area of the Commission
failed to show requisite curiosity and communicate with the quality monitoring section within
the Commission.®¥” The Australian Government acknowledged in its submissions that:

the information collected at a meeting with the approved provider by the complaints
resolution group within the Commission ought to have been passed to the quality assessment
and monitoring group within the Commission and, equally, the quality assessment and
monitoring group needed to show greater curiosity in informing itself appropriately.3®

| agree. Evidence about structural separations within the regulatory process is considered
later in this section.

Failure to integrate information about use of restraints

On 25 June 2019, the Aged Care Quality and Safety Commission conducted an
unannounced assessment contact at Earle Haven, prompted by complaints about staff.38°
All standards were found to be met, and yet the assessment contact report noted 71%

of residents were receiving psychotropic medication and 50% had physical restraints.3%
The scope of the assessment contact did not change as a result of this information.

In her evidence, Ms Ann Wunsch, Aged Care Quality and Safety Commission, described
the rate of use of restraints as being ‘at the very high end’.*' The restraint screening
questions were introduced in January 2019 to gain an understanding of the ‘relative

risk profile of the service for the purposes of guiding the assessment process’.3%?

Ms Wunsch conceded that she could not say whether the concerning levels of restraint
use may have been present earlier than June 2019 and that this was not investigated
before 11 July 2019.3%

| agree with Counsel Assisting’s submissions that the Aged Care Quality and Safety
Commission showed a lack of inquisitiveness after having received information about a
concerning use of restrictive practices in residential care at Earle Haven.*** This information
should have prompted a more thorough risk assessment, particularly when considered
alongside other red flags.

In its submissions, the Australian Government noted that the Aged Care Quality and Safety
Commission is ‘currently developing a change in assessment methodology in accordance
with which an assessment team is required to immediately notify their supervisor if they
identify high levels of restraint in response to the risk screening questions’.3%

Failure to integrate prudential risk analysis and compliance

People Care was the subject of consideration by the prudential risk areas of the
Australian Department of Health in 2016 and 2018-19. By letter dated 10 April 2016,
the Department’s Prudential Risk and Compliance Section requested information from
People Care. The letter sought information on how it planned to return to profitability
having experienced losses in the last two financial years and in circumstances where,
as at 30 June 2015, current liabilities exceeded current assets by $4,803,519.3%
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People Care’s undated reply explains that 92% of People Care’s liabilities were owed

to entities controlled by Mr Miller, and Mr Miller committed to guarantee the financial
performance of People Care.®” The letter continues that $5,880,509 were services
provided ‘at cost’ by entities owned by Mr Miller.3%® There is no evidence that the Australian
Department of Health conducted its own forensic accounting analysis of these costs,

or whether the information available to it would have permitted any such analysis. It does
not appear that the Prudential Compliance Branch took any further action in relation to

the 10 April 2016 letter.

Section 52M-1 of the Aged Care Act requires an approved provider to comply with the
Prudential Standards. Section 51 of that Act provides for an annual prudential compliance
statement to be lodged with the Australian Department of Health. Further, section 63-
1(1)(m) provides that the responsibilities of an approved provider include responsibilities
specified in the Accountability Principles 2014 (Cth). Part 4 of the Accountability Principles
provides for aged care financial reports and general purpose financial reports.

From 31 October 2018, it appears that People Care became non-compliant with its
reporting obligations for the 2017-18 financial year. On 20 August 2018, the Australian
Department of Health wrote to People Care requesting lodgement of its 2017-18 aged
care financial report by 31 October 2018.3%® On 22 January 2019, the Department issued
a notice of non-compliance to People Care for its failure to lodge its aged care financial
report, general purpose financial report and annual prudential compliance statement.*®

People Care lodged these reports on 29 January 2019.4" However, they were subject

to omissions and errors, and the prudential area of the Australian Department of Health
attempted, for many months, to obtain the missing information from People Care, to no
avail. Internal emails within the Department, dated 21 March 2019, show the inability of
officers to obtain People Care’s cooperation in providing the missing information.*®2 By

21 March 2019, completed reports were still outstanding and the responsible officers were
concerned that People Care’s ‘priorities may not be particularly well aligned with ours’.4%

On 13 June 2019, the Australian Department of Health made a decision to take no further
action. The decision-maker considered it disproportionate to issue sanctions two weeks
out from the end of the financial year.*** It appears from the record of the decision that
when making this decision, the delegate did not seek any up-to-date information from
the relevant officers of the Department or the Aged Care Quality and Safety Commission,
and did not know of the outsourcing arrangement between People Care and HelpStreet,
which had already begun to unravel.4%®

The regulatory response to People Care’s prudential compliance suggests a lack of
integration of prudential compliance with other information about risk factors available
to the Australian Department of Health or the Aged Care Quality and Safety Commission.

Counsel Assisting submitted that People Care’s prudential non-compliance was another
warning sign that People Care was dysfunctional and presented a risk to those receiving
care.®® |n its submissions, the Australian Government noted that the Aged Care Quality
and Safety Commission and the Australian Department of Health accept that they could
improve oversight of risk factors, including those uncovered through prudential compliance
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processes.*?” The Australian Government also noted that the risk profiling tool,
to be implemented from 1 July 2020, ‘will ensure that the findings from prudential
compliance processes are integrated and considered alongside other risk factors’.4%®

Structural deficiencies impeding information sharing

It is clear from the previous sections that both the Australian Department of Health and
the Aged Care Quality and Safety Commission were involved with People Care well before
11 July 2019. However, the regulators did not share relevant information between each
other, nor internally between different sections with different regulatory responsibilities.

Ms Rees of the Aged Care Quality and Safety Commission explained that due to the
separate IT systems used by the complaints operations and quality and monitoring officers
at the Aged Care Quality and Safety Commission, a quality and monitoring officer would
not be aware of a complaint officer record about concerning information unless deliberate
action is taken to send the report on.*®® In its submissions, the Australian Government
acknowledged that there remains a degree of structural separation between the complaints
resolution and quality assessment and monitoring groups of the Aged Care Quality and
Safety Commission.*'® The Australian Government advised that information collation

and sharing are ‘undergoing structural reorganisation and improvement’.*'

Ms Rees was also asked by Senior Counsel Assisting whether there is a process for
sharing information which raises concerns about an approved provider’s suitability
with the Australian Department of Health. She gave the following evidence:

There’s a process in place where a service is non-compliant, and reports are provided
to the Department for their consideration...I’m not aware of a process that’s directly
to the approved-provider area. It’s to the compliance area, the Department.*'2

By this, we understand Ms Rees to say that if the Aged Care Quality and Safety
Commission had relevant information about the suitability of an approved provider or
prudential risk, the Aged Care Quality and Safety Commission still had to go through
the compliance area of the Australian Department of Health rather than deal directly
with the responsible officers.

In its submissions, the Australian Government noted that, as at the date of its submissions,
there were reforms underway to address these issues. These include the transfer of
additional regulatory functions from the Australian Department of Health to the Aged

Care Quality and Safety Commission, and the development and implementation of

a new information technology system that ‘will support Commission-wide access

to its information’.#13

Failure to enquire into the use of a management company

The evidence in this case study indicated that both the Australian Aged Care Quality
Agency and the Australian Department of Health had some knowledge that People Care
had made arrangements for a company, which was not an approved provider, to manage
its aged care services at Earle Haven. The evidence suggests that neither the Australian
Aged Care Quality Agency nor the Australian Department of Health had adequate policies
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in place for responding to the issue of approved providers subcontracting out key
functions of aged care services.

Ms Wunsch was asked about the process taken by the Aged Care Quality and Safety
Commission when it becomes aware of an approved provider entering into subcontracting
arrangements. She said:

aged care service providers routinely contract parts of that service to subcontracted entities.
It can be parts of their service such as kitchen or laundry or clinical care and, less commonly,
although it is not rare, they subcontract their care delivery operations to a subcontractor.

We wouldn’t necessarily take a view, though, that a subcontractor...created risk for a service. In
many instances, the engagement of a subcontractor has enhanced the quality of services for an
aged care service provider and has been seen in a positive light, rather than a negative light. 'm
not saying that, obviously, in the case of Earle Haven, but we have seen circumstances where
an approved provider has sought to subcontract to another approved provider or another entity
and that has benefitted the quality. And we see that through assessments of performance.*'

Ms Rees said nothing was done by the Aged Care Quality and Safety Commission with the
information that HelpStreet would be ‘contracted’ by People Care other than to record it.#'®
She accepted that, in hindsight, it would have been important for the Aged Care Quality
and Safety Commission to find out more about demarcation of roles and responsibilities
and accepted that there was a potential risk to continuity of care if those matters were
unclear. However, Ms Rees said, at the time HelpStreet did not assess contractual
arrangements as part of ‘expected outcomes relevant to the delivery of care’.4'®

The Australian Government, in its submissions, acknowledged that the circumstances
of this particular outsourcing arrangement warranted closer examination at the time it
was made known to the Aged Care Quality and Safety Commission and the Australian
Department of Health. This was because:

(@) the approved provider had outsourced its central functions to a subcontractor
to such an extent that it had no role of the management of the service;

(b) the subcontractor did not have appropriate experience in operating a residential
aged care service;

(c) the subcontractor was not itself an approved provider as was known to the ACQSC; and

(d) the approved provider did not have appropriate governance structures in place.*'”

Mr Speed was asked about the significance of an approved provider entering into an
arrangement of this kind, where an approved provider may have put themselves in a
position where they cannot perform their statutory obligations due to the terms of a
contract with a subcontractor. He agreed that would present a significant problem.*'®

The Australian Government, in its submissions, accepted there is significant risk where an
approved provider subcontracts substantial parts of its responsibilities to a third party.*'°

This case study also exposed deficiencies in the notification requirements of approved

providers with respect to the use of management companies. When asked whether the
Australian Department of Health should have inquired into the nature of the contractual
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arrangements when advised they were being trialled in March 2018, Mr Speed stated
‘the information didn’t come through a material change form; it didn’t come through a
notification of any change to key personnel. So the information came indirectly through
another source’, being the Australian Aged Care Quality Agency.*?° Mr Speed agreed
with Senior Counsel Assisting that the source of the information did not really matter
and that it should have been acted upon.*?!

A material change form notifies the Secretary of changes to circumstances that materially
affect an approved provider’s suitability to be a provider of aged care. This is a statutory
obligation pursuant to section 9-1(1) of the Aged Care Act.*?2 The form in question had

a field for ‘Change to the organisation structure such as a merger or take-over, use of or
removal of a management company’ under the heading ‘Nature of the material change’.*?
However, it is not clear whether the use of a management company amounts to a ‘material
change’. An issue in the case study was whether the Secretary should specify in a Notice
under section 8-5(3) at the time of notification of approval that the use of a management
company is a ‘material change’. In his oral evidence, Mr Speed accepted that the extent
of any obligation to notify of this matter should be clearer.*?*

In post-hearing submissions, the Australian Government noted that the Australian
Department of Health is updating the notification form that approved providers use to
notify it of material changes, and ‘that form will now require notification of, among other
things, changes to management company contracting arrangements. Collection of this
data will feed into the risk profiling tool and allow for more efficient, effective and targeted
regulatory activity.’#?°

The Australian Government also submitted that the Aged Care Quality and Safety
Commission and Australian Department of Health ‘consider it would be beneficial for there
to be a clear obligation to require approved providers to advise the Aged Care Quality and
Safety Commission of changes to sub-contracting arrangements from the time that the
original application for approval was made’.*?® | agree.

Conclusion

The evacuation of Earle Haven on 11 July 2019 was an extraordinary event. | consider
that most approved providers would not permit their relationship with a management
company to degrade so badly or rapidly. However, as remarkable as the actions of
People Care and HelpStreet examined in this case study were, | am equally struck

by how unprepared the regulators appeared to be, and the deficiencies these events
revealed in their regulatory processes.

Counsel Assisting submitted that the actions of the Commonwealth regulators in relation
to People Care over many years, as illustrated in this case study and particularly those set
out in this section, were an example of ‘ritualistic’ regulation as described by Professors
John and Valerie Braithwaite.*?” | agree. The processes appeared to be focused on the
means for achieving an outcome, while losing sight of the outcome itself. This is evident
in the lack of enquiries made by the Australian Department of Health and the Aged Care
Quality and Safety Commission about the management agreement between People Care
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and HelpStreet. While the regulators had some concerning information about People Care,
that information was not integrated and used to inform the provider’s risk profile. It did not
prompt the Australian Department of Health to consider the suitability of People Care to
remain an approved provider. This was far from the sort of intelligent regulation, based

on scrutiny of all available sources of information, described by Professor Paterson.

8.2.2 MiCare Ltd

Introduction

The second case study considered in this hearing was about the regulation of services
provided by an approved provider, MiCare Ltd (MiCare), at Avondrust Lodge (Avondrust),
a residential aged care facility in suburban Melbourne.*?®

MiCare, Ms Coombe and the Australian Government were granted leave to appear at the
public hearing and were legally represented.

In accordance with the directions made on 9 August 2019, Counsel Assisting provided
written submissions setting out the findings they considered should be made in this case
study.*?® In response to those submissions, the Royal Commission received submissions
from the Australian Government.*%°

The case study considered the following issues:

e the approach taken by assessors to assessment contacts, review audits and
re-accreditation audits

» the approach taken by decision-makers, including in relation to the imposition
and lifting of sanctions

¢ the role of complaints

e the appointment, role and disclosure requirements of advisers and administrators
appointed under the Aged Care Act.

In making my findings below, | have considered Counsel Assisting’s submissions, as well
as the Australian Government’s submissions, and the evidence in this case study.

Regulatory overview—MiCare and Avondrust

At a re-accreditation audit conducted by two assessors from the Australian Aged Care
Quality Agency on 17 and 18 April 2018, the residential aged care service at Avondrust
was found to have met all 44 of the 44 expected outcomes across the four Accreditation
Standards.**' Having regard to those findings, a decision was made on 31 May 2018

by a delegate of the Chief Executive Officer of the Australian Aged Care Quality Agency
to re-accredit the service at Avondrust for the maximum period of three years from

11 July 2018 to 11 July 2021 .432
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On 13 August 2018, Ms Johanna Aalberts-Henderson lodged a complaint with the Aged
Care Complaints Commissioner about the treatment of her mother at Avondrust.+3
Information contained in that complaint was disclosed by the Aged Care Complaints
Commissioner to the Australian Aged Care Quality Agency as a Type 3 referral on 14
August 2018.4%4 As a result of that Type 3 referral, the Australian Aged Care Quality
Agency undertook a review audit over the period from 16 to 27 August 2018.4% Two
different assessors from the Australian Aged Care Quality Agency found that the

service at Avondrust now did not meet 13 of the 44 expected outcomes.**

Having regard to those findings, Ms Elsy Brammesan, as a delegate of the Secretary of
the Australian Department of Health, made a decision, on 29 August 2018, to impose
sanctions on MiCare in respect of the service at Avondrust.*®” The sanctions were for a
six month period, ending on 1 March 2019. In summary, the sanctions restricted payment
of subsidies for new people receiving care, and provided that, unless MiCare agreed to
appoint an adviser and an administrator and undertake certain training activities, MiCare’s
approval as an approved provider would be revoked.**® Ms Brammesan found that there
was an immediate and severe risk to the safety, health or wellbeing of people receiving
care at the service. She referred to the Australian Aged Care Quality Agency’s review
audit as having ‘identified systemic and pervasive failures to deliver appropriate care
across the majority of the Accreditation Standards’.**

MiCare subsequently appointed a nurse adviser and an administrator.**° Those roles were
ultimately undertaken by Ansell Strategic and its staff, including Ms Judith Coombe.

On 12 September 2018, Ms Rosenbrock, as a delegate of the Chief Executive Officer
of the Australian Aged Care Quality Agency, made a decision to vary the accreditation
period for the service at Avondrust so that it would now expire on 12 March 2019.44
She also decided that the service must make improvements to meet the 13 ‘not met’
expected outcomes and that the timetable for those improvements would expire on
26 November 2018.

On 17 September 2018, Ms Rosenbrock found that MiCare had placed the safety,
health or wellbeing of 14 people receiving care at Avondrust at serious risk.*#

On 6 and 24 September 2018 and 1 November 2018, assessors from the Australian Aged
Care Quality Agency conducted assessment contact visits at Avondrust.**® On each of
those occasions, the assessors found that there continued to be the same 13 ‘not met’
expected outcomes at the service. On 19 November 2018, Ms Rosenbrock found that
the service still did not meet the 13 expected outcomes.*#

On 20 and 21 November 2018, Ms Mary Dunn, of MHD Aged Services Consulting,
undertook a ‘gap analysis’ at Avondrust and found that:

8 of the 13 ‘not met’ expected outcomes still have gaps, which will not be remedied
by next week when the TFI [timetable for improvement] expires...

Another 2 expected outcomes have some gaps, which may lead them to be assessed
‘not met’ when the end of TFI Review Audit is undertaken.*#
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On 6 December 2018, three assessors from the Australian Aged Care Quality Agency
visited Avondrust to conduct an assessment contact and found that the service now
met the 13 previously ‘not met’ expected outcomes.*4

On 18 December 2018, MiCare applied to the Secretary of the Australian Department of
Health to lift the sanctions that were due to expire on 1 March 2019.4” The application
comprised a three-page covering letter and an attached five-page continuous improvement
plan.*® On 11 January 2019, Ms Brammesan decided to lift the sanctions.**®

On 7 and 8 January 2019, three assessors from the Aged Care Quality and Safety
Commission conducted a site audit at Avondrust and found that the service met 44 out of
44 expected outcomes.**® On 6 February 2019, a delegate of the Aged Care Quality and
Safety Commission decided to re-accredit the service for one year until 12 March 2020.4'

On or about 12 February 2019, Ms Coombe provided a draft report to MiCare about Ansell
Strategic’s observations of the service at Avondrust.**? That draft report set out a range

of observations about shortcomings in culture and leadership, staffing structure, and in
provision for residents’ lifestyle and clinical needs. At the conclusion of the report, under
the heading ‘Future considerations’, the report stated that:

We remain concerned that the home has not yet achieved a sustainable level of performance
in relation to leadership, lifestyle and clinical management at the home. The lack of robust
clinical processes and reporting provides an ongoing risk for the home. This is not only

in relation to a possible catastrophic clinical event, but also in relation to meeting the new
Aged Care Quality Standards, meeting the expectations of the stakeholders and preserving
the reputation of the organisation.

A strong management presence is required to ensure effective and safe clinical care, hold staff
accountable, identify and address trends and manage the transition to the new Standards.

Ongoing staff training is critical to enhance the understanding of the Eden Model and how
this translates into practice to support Elders to live the life they choose.*%

Aged Care Quality and Safety Commission assessors undertook further assessment
contacts at Avondrust on 24 April 2019 and 2 August 2019.4%

On 30 July and 2 August 2019, Ms Rosenbrock received, in total, four Type 1 referrals from
the Complaints Resolution Group, within the Aged Care Quality and Safety Commission,
relating to complaints about, among other things, organisational governance at Avondrust,
staffing levels, and the personal and clinical care of residents, including allegations of poor
wound management.*>®

Information provided to assessors

Any assessment of compliance is only as robust as the primary information on which it
depends. This case study highlighted the risk that the aged care regulatory framework

may promote an over-reliance by the regulator on approved provider disclosure and routine
processes, and insufficient investigative initiative by assessors.
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Ms Gilda D’Rozario and Ms Rosemary Pace conducted the re-accreditation audit at
Avondrust on 17 and 18 April 2018. Ms D’Rozario and Ms Pace concluded that the service
at Avondrust met all 44 expected outcomes. Ms D’Rozario, who was the team leader

for that re-accreditation audit, said they reached this conclusion ‘primarily on the basis
that no issues were identified that were not isolated in nature or represented any systemic
concerns or a serious failure to provide an expected level of quality care’.*® Counsel
Assisting submitted that this evidence tends to suggest Ms D’Rozario and Ms Pace
proceeded on the basis that only systemic or serious problems identified by them would
warrant findings that expected outcomes were not met, and they were more prepared

to assume that the service at Avondrust continued to comply.*’

Ms D’Rozario said that prior to the re-accreditation audit, she and Ms Pace each received
a ‘work pack’ and one of the documents in that work pack was a ‘self-assessment tool’
that had been completed by MiCare, in respect of the service at Avondrust.*%® In that
self-assessment tool document, MiCare had stated that, by its own reckoning, the service
at Avondrust met all 44 expected outcomes.**® Ms D’Rozario conceded that, in her
experience, she had never seen an approved provider admitting to non-compliance in such
a self-assessment, unless the provider was aware that the Aged Care Quality and Safety
Commission or its predecessor, the Australian Aged Care Quality Agency, already knew
about the non-compliance.*®° | agree with Counsel Assisting that this evidence clearly calls
into question the usefulness of the self-assessment tool from a regulatory perspective.*t!

As at 17 April 2018, there was information in Avondrust’s improvement register that nursing
staff had fallen behind in their review and evaluation of residents’ care plans.*¢? In addition,
a survey of residents conducted in February 2018 had identified dissatisfaction with
staffing levels.*%® At the time of the re-accreditation audit on 17 and 18 April 2018, there
existed evidence of inadequate staffing levels at Avondrust and of the impact of those
problems on the delivery of clinical and personal care to residents.

Ms D’Rozario agreed that, although there was evidence held by MiCare, at the time of the
April 2018 audit, which suggested dissatisfaction by both residents and staff with staffing
levels at Avondrust, that evidence was not obtained by or provided to her or Ms Pace.**

Ms D’Rozario said that aged care regulatory processes could be improved by giving
assessors greater powers to access approved providers’ electronic systems during
on-site visits.*®® She agreed that not having access to the information about staff and
resident dissatisfaction highlighted that ‘there is a great deal of dependence on the part
of an assessment team on the transparency of the approved provider in terms of what
material is given to you’.4¢6

It appears that there was too much reliance by the assessors, in April 2018, on processes
that depended on the approved provider, MiCare, and its staff members being aware of
failings and shortcomings at Avondrust and then voluntarily bringing evidence of those
matters to the attention of the Australian Aged Care Quality Agency.*¢”
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Information provided to decision makers

Decision makers under the Aged Care Act have a responsibility to act with intellectual
rigour and informed insight. Ms Brammesan was the delegate of the Secretary who made
the decisions to impose sanctions on MiCare in respect of Avondrust and then later to lift
those sanctions. Ms Brammesan agreed that ‘good decision-making depends, at least to
some extent, upon having good sources of information’.#¢® She said that the main source
of information for delegates of the Secretary in their decision-making was, at the time of
the hearing, the Aged Care Quality and Safety Commission.*® She said that before making
the decision to impose sanctions against MiCare, nobody from the Australian Department
of Health had spoken with any residents at Avondrust or their representatives.*°

Ms Brammesan stated, in the record of decision to impose sanctions on MiCare, that the
only information to which she had had regard was a draft version of the Australian Aged
Care Quality Agency assessors’ review audit assessment information document.*”" Her
decision largely recites information derived from that document and assumes its accuracy.
Similar circumstances pertained to Ms Brammesan’s decision to lift the sanctions imposed
on MiCare.*? Aside from the brief application lodged by MiCare, that decision depended
on the accuracy of information derived from documents prepared by the Australian Aged
Care Quality Agency. As observed below, some of those documents contained findings
and conclusions based on computer-generated template reasoning.

Ms Brammesan reflected in her oral evidence that it would be preferable for there to
be consolidation of regulatory responsibilities within the Aged Care Quality and Safety
Commission, so that it could have an ‘end-to-end’ role.*"®

Template reasoning

The evidence in this case study highlighted a concerning and possibly widespread use of
computer-generated template reasoning by the Australian Aged Care and Quality Agency
and the Aged Care Quality and Safety Commission, which has the potential to inhibit
sound decision-making.

Ms D’Rozario described the process of preparing the re-accreditation audit assessment
information document.*”* She stated that the document contained template reasons

or ‘rationales’ for findings that expected outcomes were ‘met’ or ‘not met’, and those
template reasons were computer generated.*’”® She indicated that, while assessors could
add their own reasons to the template reasons, they did not have to do so0.4’® She stated
that the template reasons were sourced from a ‘computer assisted template’.*””

Ms D’Rozario accepted that a ‘large proportion’ of the content in the April 2018
re-accreditation audit assessment information document for the service at Avondrust
was ‘template reasoning’.#® Counsel Assisting in their submissions referred to several
examples in that document where reasons additional to the template ‘rationales’ were
expressed by the assessors in imprecise and vague terms.*"®
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In the regulatory framework in place at the time of the hearing, the reasoning in reports of
assessors largely informed decision-making about accreditation and re-accreditation of a
residential aged care service. In this case, the reasoning in the April 2018 re-accreditation
audit documents supported a decision to accredit the service at Avondrust for the
maximum period of three years. | can understand why Ms Rosenbrock, who was at

all times a delegate with power to make accreditation decisions, said to us that ‘I have

to tell you that, as a decision-maker, the computer-generated reports made me feel

quite uncomfortable. 480

Ms Colette Marshall was the team leader for the Aged Care Quality and Safety Commission
assessors who conducted a re-accreditation audit at Avondrust on 7 and 8 January 2019.
She said that, with respect to that audit, large parts of the audit report at that time were
substantially identical or similar to the contents of the re-accreditation audit report of

April 2018.48" She stated that the substantially identical or similar contents were the
template rationales and reasons. She said that assessors were required to use those
template rationales and reasons.*? Ms Rosenbrock added that ‘a large part of the audit
report was computer-generated and so the similarity in words is a product of the process
by which the report was created’.*®

The Australian Government submitted that computer-generated templates were primarily
introduced to enable the standardisation of a significant amount of information in a

form that would facilitate analysis to identify indicators or predictors of performance.*®*
The Australian Government further submitted that standardised statements of this kind
create efficiencies in the time taken to write assessment reports.*® Finally, the Australian
Government submitted that the use of templates in the preparation of reports is common
practice to assist staff to identify and formulate the information which should be
included in their assessment report.*® The Australian Government also clarified that,
from 1 July 2019, the Aged Care Quality and Safety Commission’s Assessment
Methodology has been amended to require that evidence be set out in an assessment
report to support findings of ‘met’ and ‘not met’ against the Quality Standards.*®’

| accept the Australian Government’s submission that computer-generated reasons may
promote efficiency. However, | am concerned that there were, in the reports considered

in this case study, insufficient evidence and reasons for findings and conclusions where
those computer-generated templates were used. This is particularly concerning where the
findings and conclusions in those documents informed the exercise of decision-making
power under the Aged Care Act. The computer-generated documents considered in this
case study should not have provided assurance that they represented the considered
opinion of assessors. More generally, | agree with Counsel Assisting’s submission that
template reasons have the potential to promote rigidity and inflexibility of reasoning

as well as a lack of independent investigative rigour.488

Approach to audits and reviews

A significant issue traversed in the case study was the different findings made at,
respectively, the April 2019 re-accreditation audit and the August 2019 review audit,
and whether those differences were attributable to systemic or significant changes
at Avondrust or to an inconsistent approach taken by assessors.
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Counsel Assisting submitted that there were no significant changes to staff, policies or
procedures at Avondrust between the audits that could explain the different findings made
by assessors about compliance with expected outcomes of the Accreditation Standards
and, in particular, expected outcome 1.6.%° The Australian Government submitted that
there were sufficient differences in the evidence collected by the two assessment teams
to warrant the different findings.“® In this regard, the Australian Government referred to
evidence of the departure of five experienced staff between 1 January 2018 and the time
of the re-accreditation audit in April 2018.

Section 54-1 of the Aged Care Act relevantly states that one of the responsibilities of an
approved provider in relation to the quality of aged care that it provides is ‘to maintain

an adequate number of appropriately skilled staff to ensure that the care needs of care
recipients are met’. At all relevant times for this case study, expected outcome 1.6 of the
Accreditation Standards related to ‘Human resource management’ and required that ‘there
are appropriately skilled and qualified staff sufficient to ensure that services are delivered
in accordance with these standards and the residential care service’s philosophy and
objectives’. Having regard to that which follows below, | have some concerns about

a lack of specificity in the language of this expected outcome. In particular, what might
constitute a ‘sufficient’ level of staffing is not described in any detail.

| accept that between April and August 2018, there was no change to the rostered hours
of staff at Avondrust. | also accept that a number of experienced care staff left their
employment with MiCare between January and April 2018 and that the facility manager
went on sick leave in July 2018. | am satisfied that the hours of all of the staff who left, or
were on leave, in 2018, before or during the period from April to August, were filled during
that period. Finally, | am prepared to accept that, in some instances, the experience of a
staff member might affect the efficiency or efficacy with which the staff member performs
her or his role. On some occasions, the number of staff sufficient ‘to ensure the care
needs of care recipients are met’ will be affected by the experience of those staff.

At Avondrust, the experienced staff who departed before April 2018 were four personal
care attendants and one enrolled nurse.**' There was no evidence before the Royal
Commission of any significant change to the registered nursing staff at Avondrust between
January and August 2018. On the available evidence, | find that there was no loss of
experienced registered nursing staff during that time.

Between April and August 2018, the rostered hours of registered nursing staff at Avondrust
remained constant and equated to seven minutes per resident per day. However, that
rostering of registered nursing staff was regarded by Ansell Strategic as ‘insufficient

time to effectively assess and manage the clinical needs’ of residents. 42 In addition,

there was no indication of any significant change to the number and care needs of
residents at Avondrust throughout this time.*

In any event, the assessors at the April 2018 re-accreditation audit had found that there
were ‘systems and processes to ensure that there are sufficient skilled and qualified staff
to deliver services that meet the Accreditation Standards and the home’s philosophy and
objectives’.*** Those systems and processes would, it might be thought, have operated
to ensure no staffing deficits between April and August 2018.
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In this context, | find it difficult to understand how, in April 2018, two assessors from the
Australian Aged Care Quality Agency found that the registered nursing staffing levels
were ‘sufficient’, but in August 2018, two other assessors from the Australian Aged Care
Quality Agency found that the same registered nursing staffing levels were inadequate.*®®
It would appear that the key difference between those two points in time was that, by
August 2018, the Australian Aged Care Quality Agency had received the complaint made
by Ms Aalberts-Henderson about the treatment of her mother and, on conducting a
subsequent review audit had uncovered, among other things, substandard clinical care.

It is true, as the Australian Government submitted, that there were more expressions

of dissatisfaction by people receiving care at Avondrust by August 2018. It is also true
that complaints are an important source of regulatory intelligence. However, aged care
regulators, such as the Australian Aged Care Quality Agency and its successor the Aged
Care Quality and Safety Commission, cannot depend on complaints by people receiving
care and their families. It cannot be assumed that residents will be willing or have capacity
to make complaints.

Overall, | consider that there was a different approach taken by the assessors at,
respectively, the April 2018 re-accreditation audit and the August 2018 review audit,
to the assessment of the staffing standard. In this case, it appears that the type of
audit being conducted determined the level of rigour applied by the assessors.

In this regard, witnesses from the Aged Care Quality and Safety Commission drew a
distinction at the hearing between the approach taken by assessors at a review audit and
the approach taken by them at an accreditation or re-accreditation audit. Ms Rosenbrock
stated that a review audit typically involves a three- or four-day site visit, whereas a
re-accreditation audit usually only involves a two-day site visit.**® She stated that a review
audit is scheduled when the Aged Care Quality and Safety Commission has ‘a reasonable
belief that the service is not meeting the standards’.*®” As such it would, she said, ordinarily
involve deeper and longer consideration of the service, the residents at the service and
the service’s records.*®® Ms Rosenbrock suggested that the Aged Care Quality and Safety
Commission therefore seeks to ensure that experienced assessors undertake review
audits.**® Ms Rosenbrock nonetheless sought to maintain that assessors are as rigorous
as they need to be on site, regardless of the type of audit being conducted.5®

Ms D’Rozario agreed that her approach to an accreditation audit differed from her
approach to a review audit.>”' She accepted that she would be ‘more mindful of looking
for non-compliance at a review audit than...otherwise at an accreditation audit’.5%

Ms Rosenbrock said that:

e review audits have been more likely to commence with expectations on the part
of the Aged Care Quality and Safety Commission, or its predecessor the Australian
Aged Care Quality Agency, that ‘there are issues in the service that might well be
identified in respect of the standard of care’

* those expectations have not been in existence, typically, when the Aged Care
Quality and Safety Commission, or its predecessor the Australian Aged Care
and Quality Agency, have conducted re-accreditation audits.5
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It may be accepted that these expectations form an understandable feature of regulatory
‘triage’. | nonetheless accept the submission of Counsel Assisting that expectations of
this kind have the potential to give rise to undue assumptions by assessors that a service
is compliant with applicable standards at the time of a re-accreditation audit.%

Role of complaints

Ms Rosenbrock gave evidence about the circumstances in which, as a delegate

of the Chief Executive Officer of the Australian Aged Care Quality Agency, she
instigated the conduct of a review audit by two assessors from 16 to 27 August 2018.
She acknowledged, and | find, that:

o the review audit was triggered by the Type 3 referral from the Aged Care
Complaints Commissioner relating to Ms Aalberts-Henderson’s complaint

o the review audit ultimately led to the decision by the Secretary’s delegate,
Ms Brammesan, to impose sanctions

e as such, but for Ms Aalberts-Henderson’s complaint, it was unlikely that
sanctions would have been imposed in late August 2018

o further, the problems at Avondrust leading to those sanctions might not
have been identified until sometime later, given that the next assessment
contact was not scheduled to take place until October 2018.5%

Ms Brammesan said that in making her decision to lift the sanctions in January 2019,
she did not consult with Ms Aalberts-Henderson.*® Ms Rosenbrock acknowledged that,
for the purposes of indicating where poor care might exist, complaints were ‘the most
valuable source of information’ available to the Commission and its predecessors.5%”
The importance of complaints for the regulatory framework demonstrates why
complainants should be kept informed of the consequences of their complaints.

Appointment of administrator and adviser

The sanctions imposed on MiCare on 29 August 2018 required MiCare to, among other
things, appoint an administrator and a nurse adviser to avoid revocation of its approval
as an approved provider. On 31 August 2018, Ms Neeleman advised the Australian
Department of Health that MiCare had appointed Ms Coombe of Ansell Strategic as the
nurse adviser.®®® On 7 September 2018, Ms Neeleman advised the Australian Department
of Health by email that MiCare had changed the administrator, and that Ms Coombe,
from Ansell Strategic, would also fill that role.5%

During the first three to four weeks of Ansell Strategic’s appointment as administrator and
nurse adviser, Ms Coombe spent one to two days per week on the MiCare engagement.
Thereafter, Ms Coombe spent three to four days per fortnight on the engagement.5° In
addition, the Ansell Strategic personnel filling the roles of ‘operational nurse adviser’ and
‘operational administrator’ generally each spent three days per week at Avondrust during
the period of the sanctions.5"
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Ms Brammesan accepted that the Australian Department of Health had absolutely no
say in who MiCare appointed as nurse adviser and administrator to avoid revocation

of approved provider status.5'? Ms Brammesan agreed that, since 2016, the Department
does not vet the quality of people acting as nurse advisers and administrators.>'®* However,
the Australian Government clarified in its submissions that the Department does provide
‘guidance material’ to approved providers regarding the roles and responsibilities

of administrators and advisers to assist them in making decisions about suitable
personnel for those roles.>'* This material includes information outlining the Department’s
expectations that the person the approved provider seeks to appoint should have

the skills, qualifications and experience to address the areas of non-compliance.®'®

We note that that guidance material, including the Department’s expectations,

does not impose legal obligations on approved providers.

Ms Brammesan also accepted that nurse advisers and administrators had no obligation
to give information to the Australian Department of Health or to the Aged Care Quality and
Safety Commission.®'® Indeed, the Aged Care Act and the subordinate legislation made
under that Act did not stipulate, in any detail, what the role and responsibilities of nurse
advisers and administrators are.

On 5 September 2018, Ms Neeleman contacted the Australian Department of Health
seeking guidance as to how often the nurse adviser and administrator were to report to
the Department, and the details that needed to be reported.5'” A Departmental employee
informed Ms Neeleman in a reply email that:

there are no official guidelines to define the reporting details to the Department. However,

as a general guide, once per week Nurse Advisor and/or an Administrator provide a brief
verbal (but preferably written) summary / update on the Approved Provider’s progress. To
ensure that there is no additional reporting burden, usually report is provided in a form of
email covering only key progress points, escalating any issues where Department’s assistance
may be required. Once you finalise the arrangements, you will need to provide a consent
authorising advisor and an administrator to engage with the department on your behalf.5'8

The Australian Department of Health subsequently received fortnightly written reports
from Ansell Strategic. Ms Coombe provided her first progress report to the Department
on 14 September 2018.5'° Before providing the report to the Australian Department of
Health, Ms Coombe provided it in draft to Ms Neeleman and others at MiCare and invited
comments. In the cover email which attached the draft report, Ms Coombe stated:

| am happy to have a bit of padding around what Kate has done. We just need to be careful
because there are still deficits in the care plans and we don’t want to raise the agency’s
expectations too high.?®

Ms Coombe stated that she provided the draft report to MiCare before sending it
to the Australian Department of Health so that its accuracy could be confirmed.5?!
After the first report, Ansell Strategic’s reports were mostly one to two pages long.%?2

The appointment of an adviser or administrator or both was an integral part of the

sanctions regime under the Aged Care Act, and now under the Aged Care Quality and
Safety Commission Act 2018 (Cth). Until 1 January 2020, section 66-2 of the Aged Care
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Act relevantly provided that a sanction of revocation of an approved provider’s approval
would not take effect where the Secretary permitted the approved provider to appoint
an adviser or administrator or both, and the approved provider agreed to do so. It would
appear that, in practice, there were very few occasions when, upon the imposition of

a sanction of revocation of approval, an approved provider was not first afforded the
opportunity to appoint an adviser and an administrator to avoid that revocation.%?

A substantially similar regime continues to exist under section 63U(2) and (3) of the
Aged Care Quality and Safety Commission Act.

According to section 66-2 of the Aged Care Act, an adviser was appointed ‘to assist the
approved provider to comply with its responsibilities in relation to care and services’ and an
administrator was appointed ‘to assist the approved provider to comply with its responsibilities
in relation to governance and business operations’.5>* Beyond these general statements,
however, the Aged Care Act and relevant subordinate legislation said little, if anything, about
the roles, powers, obligations and responsibilities of advisers and administrators. Nothing was
said about the qualifications of people appointed to those positions. Other than a person
who has been convicted of an indictable offence or is an insolvent under administration or

is of unsound mind, anyone can be an adviser or an administrator.52® The statutory scheme
did not confer powers on advisers or administrators. Nothing was said about what, if any,
obligations were owed by advisers and administrators to, respectively, approved providers
and the Secretary of the Australian Department of Health.

The replacement regime in the Aged Care Quality and Safety Commission Act now enables
the Aged Care Quality and Safety Commissioner to notify an approved provider that relevant
sanctions will be imposed unless the approved provider appoints an ‘eligible adviser’
within a specified timeframe. Eligible advisers must have appropriate qualifications, skills
or experience to assist the provider to comply with its responsibilities in relation to the care
and services it provides, or its governance and business operations.®?¢ Given the important
roles of advisers in the regulatory framework, | consider that there should be greater
precision about these matters in the applicable legislation and subordinate legislation.

Approach to compliance at January 2019 audit

The evidence before me indicates that over half of the findings of ‘met’ expected
outcomes in the January 2019 re-accreditation audit documentation rested on reasoning
that ‘the team was not presented with any evidence indicating that the expected outcome
is not met’. | do not regard this form of reasoning to be satisfactory.

Ms Colette Marshall was the team leader of a team of Aged Care Quality and Safety
Commission assessors who conducted the re-accreditation audit at Avondrust on

7 and 8 January 2019.%%” She gave evidence about that audit and the findings made
by her and the other two assessors, Ms Kathryn Dellar and Ms Bernice Southby.

Like other assessment teams, Ms Marshall, Ms Dellar and Ms Southby were provided
with a work pack in the days before their visit to Avondrust.>?® That work pack relevantly
contained previous documents prepared by the then Australian Aged Care Quality
Agency and, in particular, documents relating to the re-accreditation audit in April 2018,
the review audit in August 2018 and subsequent assessment contacts.
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Ms Marshall stated that she and her team prepared two documents in respect of this
re-accreditation audit: a site audit report and an evidence record.%?®* These documents
informed the decision-maker about the state of assessed compliance of Avondrust.5°
She also acknowledged that evidence going to the assessors’ satisfaction in respect
of the template rationales for each expected outcome was separately set out in the
evidence record.5®"

Ms Marshall explained that documents such as the site audit report and the evidence
record were to be prepared in accordance with the Australian Aged Care Quality Agency’s
Quality Surveyor Handbook issued in October 2018.5%2 In that regard, the Quality Surveyor
Handbook relevantly states that:

The site audit report evidence must include sufficient and relevant evidence that the assessment
team considered in the assessment of performance against the Accreditation Standards
including information about the care of individual care recipients. The evidence provides
information and further explanation to support the relevant rationale statements in the site

audit report and allows the Quality Agency to make informed and considered decisions.?®

Ms Marshall agreed that, as required by the Quality Surveyor Handbook, a site audit report
and an evidence record should contain sufficient and relevant evidence considered by

an assessment team to assess performance against the Accreditation Standards.®

She nonetheless conceded that, in the evidence record prepared by her assessment
team, ‘a very large number’ of the expected outcomes were said to be met, together

with applicable template rationales being said to be satisfied, on the basis that:

Evidence considered in assessment of performance against the standards

The team was not presented with any evidence indicating that the expected outcome
is not met.®*

Counsel Assisting submitted that this form of reasoning suggests that, in the absence of
deficiencies volunteered by an approved provider, regulatory compliance is made out.>%¢
They further submitted that it is a form of reasoning that is wholly unsatisfactory.>%”

In response, the Australian Government submitted that the use of this ‘style of phrasing’
was not designed to indicate that assessors assume compliance has been achieved
unless they found evidence to the contrary.®®® Rather, it was submitted, the language

was designed to capture ‘the fact that no adverse evidence had been identified during

the course of the assessment that would support a finding that the expected outcome
had not been met’.>*® The Australian Government acknowledged that the language used
by the assessors did not ‘satisfactorily reflect regulatory intent’.54° Irrespective of what
‘regulatory intent’ may mean, the assessment set out above does not outline the evidence
demonstrating how an expected outcome has been met. Rather, it assumes that an
absence of any negative evidence is sufficient to demonstrate that an expected outcome
has been met. This approach is concerning, particularly given that the reports of assessors
inform decisions about whether to accredit an aged care service for up to three years.
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Sustainability of changes at Avondrust

There was evidence in this case study of concerns about the sustainability of changes
made by MiCare at Avondrust during the sanctions period. In her memorandum dated

12 February 2019 entitled Observations of Potential Sanctions Causation Factors—
Report DRAFT, Ms Coombe set out her opinion about the sustainability of changes at
Avondrust.>*' She wrote that Ansell Strategic remained concerned that ‘the home has not
achieved a sustainable level of performance in relation to leadership, lifestyle and clinical
management at the home’ and that ‘“The lack of robust clinical processes and reporting
provides an ongoing risk for the home...not only in relation to a possible catastrophic
clinical event, but also in relation to meeting the new Aged Care Quality Standards’.54?
This memorandum was not provided to or accessed by the Aged Care Quality and Safety
Commission assessors.

In her evidence, Ms Coombe said she had concerns about the sustainability of changes
at Avondrust around the time of the December 2018 assessment contact and January
2019 re-accreditation audit.**®* She confirmed that she was not asked by anyone from
the Australian Department of Health or the Aged Care Quality and Safety Commission in
December 2018 or January 2019 for her opinion about the sustainability of changes made
at Avondrust.®* In this regard, she stated that, if she had been asked for her opinion, she
would have given it,>* and specifically she would have indicated the concerns that were
outlined in the draft memorandum.>*¢ Ms Coombe also stated that, by 13 March 2019,
she no longer held the same concerns about the sustainability of changes at Avondrust.
She said that, by that time, she had been informed that MiCare would be employing a
registered nurse manager and a quality, risk and compliance manager.5*” She considered
that those prospective changes at Avondrust gave her reassurance.

According to the report prepared by the Aged Care Quality and Safety Commission
assessors on the December 2018 assessment contact, they interviewed a number of
people at Avondrust at that time.5*8 The report does not, however, refer to any interview
with the adviser or the administrator appointed by MiCare in connection with the sanctions.
In her evidence, Ms Waters, the team leader, said that, ‘In retrospect, if | had known she
[Ms Coombe] was on site, | would have been interested in speaking to her.’s

Ms Marshall said that, while one assessor did speak with a staff member of the adviser
and administrator, Ansell Strategic, during the January 2019 re-accreditation audit,
that discussion only related to ‘standard 3 which covers a range of leisure and lifestyle
expected outcomes’.**® She accepted that clinical care and staffing levels were not
discussed with the nurse adviser and administrator.5®!

When asked about Ms Coombe’s draft report, Ms Rosenbrock said ‘It would absolutely
have been very useful to see this document at the time it was written.”®%? Ms Rosenbrock
also agreed that, in the circumstances, it would have been useful for Aged Care Quality
and Safety Commission assessors to speak with Ms Coombe at the time of the January
2019 re-accreditation audit.>*®
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Ms Brammesan also acknowledged that she had not, prior to making her decision to lift
sanctions, made contact with the nurse adviser and administrator team at Ansell Strategic
or, more specifically, Ms Coombe to discuss the nature and extent of any improvements in
the service at Avondrust and the sustainability of those improvements.®** She agreed that
the nurse adviser and administrator would have been a useful source of information for her
decision-making at that time.5®® She agreed that, if she had been aware of Ms Coombe’s
concerns, in January 2019, about an apparent lack of sustainability of improvements at
Avondrust, she would have put some stead in that opinion.®5¢

Ms Rosenbrock said although the service at Avondrust was re-accredited for a year as

a result of the re-accreditation audit in January 2019, the Aged Care Quality and Safety
Commission continued to have its own concerns about the sustainability of changes
implemented by MiCare.>*” She referred, in particular, to ‘some ongoing issues in relation
to staffing’.5%® She said that, as a result of those concerns, an assessment contact was
scheduled for late April 2019.5%

Ms Rosenbrock accepted that ongoing complaints about Avondrust raised concerns about
the sustainability of changes at Avondrust.*® She agreed that the complaints in July and
August 2019 tended to suggest that ‘the concerns that were expressed by Ms Coombe
back in February 2019, that she held in January 2019, were warranted’.*®' Even though

Ms Coombe held those concerns, the Aged Care Quality and Safety Commission
assessors found at the re-accreditation audit on 7 and 8 January 2019 that the service

met all 44 out of 44 expected outcomes. Given Ms Coombe’s concerns, it is not entirely
clear to me why that was so.

Counsel Assisting submitted that, if Ms Coombe had been asked by someone from the
Australian Department of Health or Aged Care Quality and Safety Commission, or its
predecessor the Australian Aged Care and Quality Agency, for her opinion, she would have
informed them of her concerns going to the sustainability of changes at Avondrust that:

¢ the service had not yet achieved a sustainable level of performance in relation
to leadership, lifestyle and clinical management

¢ the lack of robust clinical processes and reporting was an ongoing risk
for the home. %62

In its submissions, the Australian Government said that it should not be accepted that any
greater provision of information by Ms Coombe would necessarily have led to any different
outcome.’® The Australian Government said that this is particularly so where Ms Coombe’s
conclusions on the level of improvements made by MiCare, and the sustainability of those
improvements, changed between her draft report in February 2019 and her final report in
March 2019.56

In my assessment, Ms Coombe was well placed to offer insights to the assessors during
the January 2019 re-accreditation audit. It is reasonable to expect that, where advisers or
administrators appointed pursuant to sanctions have spent weeks or months in a facility,
they will have significant knowledge of the quality and safety issues at that facility, as well
as the suitability and sustainability of changes that have been made to address those
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issues. This knowledge would undoubtedly be helpful to those conducting assessments
or audits, as well as those making decisions about whether to maintain or lift sanctions.

Notwithstanding the changes Ms Coombe made in the final version of the memorandum
dated March 2019, it appears from the draft memorandum of 12 February 2019 that

she held concerns about the sustainability of changes at Avondrust at the time of the
re-accreditation audit. | decline to speculate on precisely what Ms Coombe might have
told the assessors during the audit if they had consulted with her. However, it is notable
that Ms Coombe said that she would have indicated the concerns that were outlined

in the draft memorandum.

It would have been desirable for the assessors to have sought information from

Ms Coombe about her views on the sustainability of changes at Avondrust. In the
circumstances of this case, it is of some concern that they did not consult Ms Coombe.
It is also of some concern that a residential aged care service can be found to have met
all expected outcomes in circumstances where there are concerns held by the adviser
and administrator at the time about the sustainability of changes at the service.

| consider that it is reasonable to expect that assessors should take evidence in
consultation with advisors and administrators.

The approach to accreditation, assessment and imposition of sanctions is discussed
in Chapter 14 of Volume 3, on quality regulation, in Volume 3.

Findings

On the basis of the evidence before the Royal Commission, set out earlier, | find that:

¢ The review audit conducted by Australian Aged Care Quality Agency assessors in
August 2018 was more rigorous in its assessment of compliance by the service at
Avondrust with expected outcomes than the April re-accreditation audit had been.

¢ In preparing re-accreditation audit assessment documentation in April 2018
and January 2019, the assessors made extensive use of computer-generated
template reasons.

o The computer-generated template reasons in these re-accreditation audit
assessment documents were substantially the same.

+ The computer-generated template reasons were ultimately relied upon by those
making decisions about whether or not the service at Avondrust should be
accredited and, if so, for how long.

¢ Use of and reliance on computer-generated template reasons has the potential
to promote rigidity and inflexibility of reasoning as well as a lack of independent
thought by assessors.

¢ Over half of the findings of ‘met’ expected outcomes in the January 2019
re-accreditation audit documentation rested on reasoning that ‘The team was not
presented with any evidence indicating that the expected outcome is not met’.%%¢
This form of reasoning is unsatisfactory.
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e The complaint made by Ms Aalberts-Henderson to the Aged Care Complaints
Commissioner triggered the August 2018 review audit and that review audit
in turn led to the decision on 29 August 2018 to impose sanctions on MiCare.
But for Ms Aalberts-Henderson’s complaint, it is unlikely that sanctions would
have been imposed until much later than they were.

¢ Although the sanctions imposed by the Secretary’s delegate effectively required
appointment by MiCare of a nurse adviser and administrator, neither the Secretary
nor anyone else in the Australian Department of Health had any say in who might
take on those important roles (other than them not being a disqualified individual).®6®

¢ During the period of the sanctions imposed on MiCare, the nurse adviser and
administrator team at Ansell Strategic, and particularly Ms Coombe, were well
placed to form an opinion as to the progress being made at Avondrust to return
to compliance with the Quality of Care Principles and the sustainability of any
changes at Avondrust.

e In January 2019, Ms Coombe was concerned that the service at Avondrust had not
yet achieved a sustainable level of performance in relation to leadership, lifestyle and
clinical management and that there was an ongoing risk of a possible catastrophic
event due to the lack of robust clinical processes and reporting at Avondrust.

o At all relevant times in 2018 and 2019, nobody from the Australian Department
of Health or the Aged Care Quality and Safety Commission, or its predecessor
the Australian Aged Care and Quality Agency, asked Ms Coombe or anyone
from Ansell Strategic for their opinion about changes to improve clinical care
at Avondrust and their sustainability.

+ Because Ms Coombe’s opinion about the sustainability of changes at Avondrust
was not obtained, both the decision on 11 January 2019 to lift sanctions and
the decision on 6 February 2019 to re-accredit the service for one year were
made without consideration of potentially significant relevant information.

e The decision to lift sanctions was made without any consultation with
Ms Aalberts-Henderson.

8.2.3 The Australian Department of Health’s response
to certain reports of assaults

Introduction

This case study examined the operation of the scheme for compulsory reporting
of certain kinds of suspected or alleged assaults in residential aged care facilities.

The compulsory reporting scheme in the Aged Care Act was introduced in 2007 and
was overseen by the Australian Department of Health until 1 January 2020. Residential
aged care providers were required to make such reports to the police and to the
Department. Since 1 January 2020, providers must make such reports to the police
and the Aged Care Quality and Safety Commissioner.
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In 2017-18, the Australian Department of Health received 4013 notifications of reportable
assaults, of which 3773 were deemed as being within the scope of the Aged Care Act.*®"

This case study examined the steps taken on behalf of the Secretary of the Australian
Department of Health in relation to 14 reports of reportable assaults in two residential
aged care facilities operated by Japara Healthcare Limited, in Victoria.

The reports were made by staff at Japara Bayview, between 15 January 2016 and
2 September 2018, and Japara George Vowell, between 8 December 2016 and
9 May 2019—the Japara Reports.

The Japara Reports include alleged physical and sexual assault by staff members
against residents. They include allegations that are serious and concerning.

The hearing also included evidence from other witnesses about recommendations
and proposed reform in relation to serious incident reporting in aged care.*¢®

The Australian Government and Japara were each granted leave to appear at the public
hearing and were represented by counsel and solicitors.

In accordance with the directions made on 9 August 2019 and 15 August 2019, Counsel
Assisting provided written submissions setting out the findings they considered should be
made on the evidence in this case study.’®®

In response to those submissions, the Royal Commission received submissions
from the Australian Government.5°

The compulsory reporting scheme under the Aged Care Act
Overview of the scheme

The responsibilities of approved providers who operate residential aged care facilities in
relation to the reporting of alleged and suspected assaults are set out in section 63-1AA
of the Aged Care Act.

A ‘reportable assault’ is defined in section 63-1AA(9) as follows:

reportable assault means unlawful sexual contact, unreasonable use of force, or assault
specified in the Accountability Principles and constituting an offence against a law of the
Commonwealth or a State or Territory, that is inflicted on a person when:

(@) the person is receiving residential care in respect of which the provider is approved; and
(b) either:
() subsidy is payable for provision of the care to the person; or

() the person is approved under Part 2.3 as the recipient of that type of residential care.
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Before 1 January 2020, section 63-1AA(2) of the Aged Care Act provided:

If the approved provider receives an allegation of, or starts to suspect on reasonable
grounds, a *reportable assault, the approved provider is responsible for reporting the allegation
or suspicion as soon as reasonably practicable, and in any case within 24 hours, to:

(@) a police officer with responsibility relating to an area including the place where
the assault is alleged or suspected to have occurred; and

(b) the Secretary.

Since 1 January 2020, section 63-1AA(2)(b) refers to the Aged Care Quality and
Safety Commissioner.

Pursuant to section 63-1AA(3), the statutory duty to report an allegation or suspicion
of a reportable assault does not apply in circumstances specified in the Accountability
Principles.

Section 53(1) of the Accountability Principles provides that an approved provider
is not required to report an allegation or suspicion of a reportable assault where:

(@) within 24 hours after the receipt of the allegation, or the start of the suspicion, the approved
provider forms an opinion that the assault was committed by a care recipient to whom the
approved provider provides residential care; and

(b) before the receipt of the allegation or the start of the suspicion, the care recipient had been
assessed by an appropriate health professional as suffering from a cognitive or mental
impairment; and

(c) within 24 hours after the receipt of the allegation or the start of the suspicion, the approved
provider puts in place arrangements for management of the care recipient’s behaviour; and

(d) the approved provider has:

() a copy of the assessment or other documents showing the care recipient’s cognitive
or mental impairment; and

(i) arecord of the arrangements put in place under paragraph (c).

Reports could be made to the Australian Department of Health by completing
a reportable assault form or by calling the compulsory reporting telephone line.5"

Mr Speed explained, in his statement, that approved providers had a responsibility to ensure
that staff were trained in how to recognise a situation that may require a compulsory report
and how to respond.5”2 Reasonable measures had to be taken by approved providers to
require that staff members make reports.®”® Approved providers were required to protect
the identity of a staff member where the staff member made a disclosure that qualified for
protection under the Aged Care Act and ensure the staff member was not victimised.%*

In his evidence, Mr O’Brien characterised the Australian Department of Health’s approach
to reports as formerly being ‘mainly focused on late reporting and low reporting’.

He stated that, since late 2018, the approach was ‘now much more focused on

the care and wellbeing of the care recipients’.5"®
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Purpose of the scheme

The Australian Department of Health’s Compulsory Reporting Manual stated that
the legislative changes which introduced, among other things, the compulsory
reporting requirements:

acknowledge the government’s priority to provide assurance to the Australian community
that providers are providing a safe environment for care recipients.5"

In its written submissions, the Australian Government submitted that the compulsory
reporting system is one of a range of processes that are in place to facilitate the safety
and wellbeing of residents.®”” It submitted that the purposes of the scheme include:

¢ placing responsibility on approved providers to provide timely disclosure of
reportable assaults occurring within their facilities and keep records of those assaults

e ensuring that residents affected receive prompt and direct support

¢ ensuring that operational and organisational strategies are put in place by the
approved provider to prevent the situation from recurring, to help maintain a safe
and secure environment for residents

¢ ensuring that the appropriate emergency and investigative response is undertaken
and those residents affected receive timely assistance, by requiring approved
providers to make reports to police.58

Based on the evidence relating to the Australian Department of Health’s response

to reports examined in this case study, it is not apparent that the scheme was an
effective mechanism to ensure the safety and wellbeing of residents, either by ensuring
an appropriate response to incidents or preventing future incidents. This evidence is
discussed in the following sections.

In relation to the points above, it is difficult to see how a requirement to notify the police
ensures that residents affected ‘receive timely assistance’. In addition, the exemption from
reporting allegations of assault by residents who have been assessed as having a cognitive
or mental impairment meant the Australian Department of Health did not have any
oversight of a significant proportion of assaults against residents in aged care, and limits
the extent to which the scheme facilitates the safety and wellbeing of residents.

Further, the scheme has not been an effective mechanism in enabling the Australian
Department of Health to identify staff who may be the subject of multiple allegations,
particularly where those individuals move between facilities.

It is important that the purposes of any reporting scheme are clear, and that the scheme

is designed so that it can effectively achieve those purposes. Our recommendations
relating to serious incident reporting are set out in Chapter 14, Volume 3.
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Assessment of compulsory reports by the Department

The Australian Department of Health’s Compulsory Reporting Manual, which applied from
23 August 2017, set out the following approach for the management and assessment of
compulsory reports at the relevant time.5”

Where a report of a reportable assault was received by the Australian Department of
Health, it was recorded as a notification case in the Department’s electronic record keeping
system, the National Complaint and Compliance Information Management System.®

All actions, documents, correspondence and decisions relating to the report were

required to be recorded.

An Australian Department of Health compulsory reporting officer was required to conduct
an assessment of the report. In performing an assessment, compulsory reporting officers
were required to identify whether the provider had met its responsibilities under the

Aged Care Act, including the timeframe to report to the Department and the police,

and the provision of a safe environment.*®' This required the compulsory reporting

officer to consider the actions taken by the provider to:

e ensure the health, safety and wellbeing of the care recipient;

e manage or minimise the risk of the circumstances relating to the reportable assault.’®

The assessment was divided into two phases, being an ‘initial assessment’ and a ‘detailed
assessment’.%8 The initial assessment required the compulsory reporting officer to
consider whether the approved provider had met its responsibilities outlined above.®®* If
the compulsory reporting officer was satisfied that these responsibilities had been met,
the detailed assessment did not need to be undertaken. Where insufficient information
was provided to make this determination, further information might be sought from the
approved provider.58

Where it was determined that these responsibilities had not been met, a detailed
assessment was required. This required the compulsory reporting officer to consider
more specific questions, such as whether the approved provider had been non-compliant
with its reporting requirements during the past six months.58 The detailed assessment
also required consideration as to whether a referral should be made on the basis of the
information in the report.5®”

If the Australian Department of Health was satisfied that information provided in the
report demonstrated that the provider had met its responsibilities under the Aged Care
Act and no adverse information was identified, a decision might be made that ‘no further
action’ was required. The report would be closed. 58

Alternatively, the report might be referred to the Australian Department of Health’s

Compliance Centre, the then Aged Care Complaints Commissioner or Australian
Aged Care Quality Agency, or the Aged Care Quality and Safety Commission.®®®
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A report might also be ‘escalated’ internally. The criteria for escalation included where the
issue that was the subject of the report was considered contentious, severe or unusual;
presented a concern of high risk to the health, safety or wellbeing of people receiving care;
police had charged an individual in relation to the incident; or the incident had resulted, or
might result, in media interest, including where representatives of a person receiving care
had threatened to approach media.>®

The Department’s handling of the Japara Reports

Counsel Assisting submitted that the following factual findings could be made on
the basis of examination of the Australian Department of Health’s handling of the
14 Japara Reports:5*'

¢ None of the 14 Japara Reports examined involving allegations against staff members
resulted in a referral to the Aged Care Quality and Safety Commission, including
its predecessors, although the Australian Aged Care Quality Agency and the Aged
Care Complaints Commission were notified of four reports as part of an information
sharing process in late 2016 and early 2017.

e Of the 14 Japara Reports examined involving allegations against staff members,
only one was the subject of a detailed assessment.?

¢ |tis not apparent from the documents before the Royal Commission what the
single detailed assessment conducted entailed, other than ascertaining whether
the approved provider had been non-compliant with compulsory reporting
requirements during the past six months.>%

¢ In assessing each of the Japara Reports, and determining that no further action
was required, the Australian Department of Health did not request that the approved
provider provide any documentation with respect to internal investigations conducted
or actions taken in response to the reportable assault. Where any such documents
were provided, this was at the initiative of the approved provider.5%

e The Australian Department of Health received three reports concerning care worker
TD from Japara Bayview, over a three month period, from 15 January 2016 to
16 April 2016. Each of these was the subject of an initial assessment only.

¢ In deciding that none of these reports concerning care worker TD required further
action, the Australian Department of Health did not consider the earlier reports
concerning TD, ascertain the outcome of any investigation, and ascertain whether
TD was still working at Japara Bayview and what, if any, oversight arrangements
had been put in place.

¢ Until approximately late 2018, the Australian Department of Health did not
require approved providers to name alleged victims or alleged offenders as the
subject of a report.

In its response to Counsel Assisting’s submissions, the Australian Government did not
contend that any of these findings proposed by Counsel Assisting should not be made
by the Royal Commission.*® In these circumstances, and having considered the evidence
set out above, | make the findings sought by Counsel Assisting.
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The discussion in this section focuses on four areas that were explored in this case study:

o the Australian Department of Health’s process of assessing reports, in particular
the information relied upon in assessments

o the Australian Department of Health’s oversight of approved providers’ investigations
into allegations of reportable assaults

» information sharing, including the use of the process for referrals to the Aged Care
Quality and Safety Commission and its predecessors

¢ the ability of the Australian Department of Health to oversee individuals who were
the subject of multiple allegations of assault.

Counsel Assisting submitted that the documentary and oral evidence tendered in this case
study shows the process adopted by the Australian Department of Health in relation to the
Japara Reports lacked the requisite rigour to ensure the safety and wellbeing of residents
the subject of the Reports, or other residents of the Japara facilities concerned.**® For the
reasons set out below, the evidence indicates that the approach adopted by the Department
in relation to the Japara Reports operated largely as a ritualistic or ‘tick box’ process.

In its submissions, the Australian Government focused on reforms that have been
implemented, or which were proposed, in relation to the compulsory reporting scheme.
This includes six modifications that the Australian Government submitted have been
adopted following consideration of the issues raised by this case study.>®’

The Australian Government also submitted that it expects ‘significant further modifications’
will be implemented with the introduction of the serious incident response scheme, which
is discussed elsewhere in this Final Report.

Assessment of reports

The compulsory reporting system, overseen by the Australian Department of Health,
placed the responsibility for disclosure of reportable assaults on the approved provider.

All of the Japara Reports were closed following an assessment that the approved provider
had met its reporting responsibilities and had ‘taken reasonable steps to address the
issues relating to this reportable assault, and no further action is required by the Australian
Department of Health’.5%

The evidence indicated that when assessing whether reasonable steps had been taken
in relation to an incident, the Australian Department of Health relied on the information
given by the approved provider.>®® The Department did not make enquiries independently
of the provider, for example with the resident, next of kin or other staff.6®

In his evidence, Mr O’Brien said that when assessing reports, the Australian Department of
Health took the approved providers at their word. Mr O’Brien said ‘We believe the service.
If they tell us they’ve done these things [taken certain action in response to an incident],
we believe what they’ve advised us.’®""
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For example, if an approved provider stated that a care plan would be reviewed, the
Australian Department of Health would not subsequently seek details of what that review
entailed, or whether the review has even been conducted.%

Indeed, the Australian Department of Health did not take steps to assess the veracity
of information from the approved provider in relation to any of the Japara Reports.5%

In addition, as Counsel Assisting observed in their submissions in relation to the Japara
Reports, the information provided by Japara in the initial reports, and in response

to any requests for further information, was invariably high level and lacking in detail.6%

For example, a report made by Japara George Vowell, on 8 December 2016, contained
the following allegation:

Male friend of alleged victim advised her family that she had confided to him that she had
been slapped by a staff member. She was unable to provide any additional context to the
allegation. The family then communicated the allegation to the Facility Manager. Nil injuries
noted. The alleged victim does not recall making the allegation.®%

The report contained no further details about any action taken by the facility. It is unclear
from the documents whether the alleged victim had a cognitive impairment. It is also
unclear whether the facility conducted an investigation, or otherwise formed a view as to
the likely veracity of the allegation. The Australian Department of Health did not appear to
have taken any steps to ascertain this information. On the basis of the information before it,
the Department concluded that the approved provider had met its reporting responsibilities
and had ‘taken reasonable steps to address the issues relating to this reportable assault
and no further action is required’.%%

| accept the submission of Counsel Assisting that, in assessing each of the Japara
Reports and determining that no further action was required, the Australian Department
of Health did not request that the approved provider provide any documentation with
respect to internal investigations conducted or actions taken in response to the reportable
assault.’” Where any such documents were provided, this was at the initiative of the
approved provider.5%

In his evidence, Mr Speed agreed with the proposition put by Counsel Assisting that if

a request for information by the Australian Department of Health to an approved provider
was not recorded in the National Complaint and Compliance Information Management
System, it can be inferred that no such request was made.®® On the evidence before me
relating to the Japara Reports, it is apparent that the Department did not make a request
to Japara for any documentation of the kind identified by Counsel Assisting.

In these circumstances, | consider there is considerable force in Counsel Assisting’s
submission that in the case of many of the Japara Reports, it was not apparent how the
Australian Department of Health could be satisfied, at anything more than a superficial
level, that Japara had taken reasonable steps to address the issues.™
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Oversight of approved providers’ investigations into allegations
of reportable assaults

Compulsory reporting officers were not required to investigate the circumstances of an
alleged incident that was the subject of a report.®"' Approved providers, or the police,
were responsible for investigating alleged incidents.®'2

In a number of the Japara Reports, the approved provider notified the Australian
Department of Health in its initial report that it was conducting an investigation into the
allegations. In assessing these reports, it is not apparent that the Department considered
the nature or adequacy of any investigation conducted by Japara, nor did it have sufficient
information to enable it to do s0.5'® As set out earlier, the Department did not request
documents relating to the investigation in relation to any of the Japara Reports.

Counsel Assisting took Mr O’Brien to a report made by Japara George Vowell on
18 June 2018. The details of the alleged assault were recorded as follows:

Reported by student on clinical placement that ‘[PY] was assisting [IC] with his lunch and
shovelling large spoons of food into his already full mouth. When he expressed that he didn’t
want anymore food [PY] quite forcefully slapped her hands on his face (I could hear it from
my distance) and said | give up with you. This hand face contact also occurred at lunch

on the 13th’.6™

On 2 August 2018, a compulsory reporting officer sought further information about a
number of matters, including the outcome of the investigation.®' The facility advised that
the staff member had been suspended during an investigation but that ‘The HR team
have investigated thoroughly and could find no evidence to substantiate the claim’.6'6

There is no evidence before the Australian Department of Health indicating what the
investigation comprised, or why the facility had concluded the claim could not be
substantiated, particularly in circumstances where the provider had notified the Australian
Department of Health that it had direct evidence of the alleged assault from a student

on clinical placement.

Mr O’Brien agreed that the Australian Department of Health would take at face value
that an internal investigation had been conducted and would not seek details as to what
the investigation involved, nor make inquiries with the student who alleged that she
witnessed the incident.®”

In its submissions, the Australian Government identified that modifications to its processes
in this regard were made since the hearing:

Compulsory Reporting Officers have been asked to seek further evidence to make an informed
decision in completing an assessment...including requesting further details where there is a lack
of clarity and details of investigations that approved providers have carried out.

Compulsory Reporting Officers have been asked to request copies of care plans to ensure that
the service has complied with section 53 of the Accountability Principles 2014.5'8
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The Australian Government also submitted that:

The Department is also exploring adding further categories of information to be supplied by
approved providers in the compulsory report notification form. The Department expects that this
information will assist the Commission to conduct further follow-up with residential aged care
providers, care recipients and their families.®'®

Unknown outcomes of investigations into allegations of
reportable assaults

The evidence in this case study indicated that, in some cases, the Australian Department
of Health might have been advised of the outcome of an investigation conducted by the
police or the approved provider, or might have sought that information from the approved
provider.52° However, a determination to finalise a report as requiring ‘no further action’
might be made without the Department being aware of the outcome of the investigation.®?!

In relation to at least five of the Japara Reports, the Australian Department of Health

was advised that an investigation was being conducted by Japara but took no steps to
ascertain the outcome of the investigation, and finalised the report as requiring ‘no further
action’ without being informed of the outcome.%??

One example of this approach was a report made by Japara George Vowell on 4
September 2017. The facility notified the Australian Department of Health of an
allegation by a resident that a male staff member kissed her and made inappropriate
sexual comments to her.6?® The notification entry for this incident states that the resident
‘is physically disabled and speech can be difficult to understand but [the resident] is
cognitively intact’. The notes record that the resident said that ‘in light of the escalation
to physical contact...this has made her feel very uncomfortable’.6

Information provided to the Australian Department of Health on 6 September 2017 advised
that the staff member concerned was currently on leave and that ‘upon return from his
holiday, he will not be returning to work and will be stood down until investigation has

been completed’.625 An initial assessment was completed by the Australian Department of
Health on 6 September 2017, concluding that the approved provider had met its reporting
responsibilities and ‘taken reasonable steps to address the issues relating to this reportable
assault and no further action is required by the department’.62¢

Despite the seriousness of the allegation, the Australian Department of Health appears
to have concluded that no further action was required before knowing the outcome of
the approved provider’s investigation, or the action, if any, taken with respect to the staff
member concerned.
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When asked by Counsel Assisting about the practice of finalising a report without
knowing the outcome of an investigation, Mr O’Brien gave the following evidence:

the police are responsible for investigating incidents, so we don’t necessarily need to know

the full outcome of the incident. But, generally, if there is a long delay in processing reports,
which has occurred in the past, we would be advised of the outcome of the investigation. But
depending if this report was processed close to the incident, the service would still be finalising
their investigation, so we wouldn’t necessarily know the outcome of the investigation until after
the report was assessed.?”

Mr O’Brien said that ‘the main thing is...the service has taken some action to prevent

a re-occurrence’.%?® He stated that, where the outcome of an investigation was that the
allegation was substantiated, he ‘would expect them [the approved provider] to take
further disciplinary action’, but he accepted that that was not recorded in the documents
before the Royal Commission.®2°

Limited use of the detailed assessment process

Counsel Assisting submitted that the documentary and oral evidence before the Royal
Commission demonstrates that of the 14 Japara Reports examined involving allegations
against staff members, only one was the subject of a ‘detailed assessment’.%® | accept
that submission. Each of the other reports was subject to an initial assessment only, the
outcome of which was a determination that no further action was required to be taken
by the Australian Department of Health.

The report that was the subject of a ‘detailed assessment’ was given the notification
number NF19/002048. This report related to an allegation made by a resident that he was
hit in the face by a staff member during the night, resulting in bruising to his eye.®*' The
report was made by Japara Bayview on 2 September 2018.32 On 1 October 2018, the
compulsory reporting officer requested further details, in response to which the facility
advised that the staff member had been dismissed following an investigation.53?

On 4 October 2018, the compulsory reporting officer conducted a ‘detailed assessment’.
In the ‘detailed assessment’, the compulsory reporting officer recorded that the approved
provider had been compliant with the compulsory reporting requirements during the past
six months but noted concern ‘due to the nature of the incident and also as it appears

to have been substantiated’.5** At the conclusion of the assessment, the compulsory
reporting officer proposed that no further action was required. Mr O’Brien approved this
assessment on 6 October 2018 and the matter was closed.®

Counsel Assisting submitted that it is not apparent from the documents before the Royal
Commission what this detailed assessment entailed, other than ascertaining whether the
approved provider had been non-compliant with compulsory reporting requirements during
the past six months.53¢

The Australian Government submitted that ‘whilst the matters considered by the
compulsory reporting officer could have been expressed more clearly in the documents,
the assessment indicates that the officer considered matters particular to the incident
that would be relevant to referring the matter to the Commission’.®%”
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Conclusions

It is not apparent how the Australian Department of Health could be satisfied the approved
provider had taken reasonable steps to address the issues relating to the incidents that
were the subject of the Japara Reports, on the information before it.5*® Without details and
relevant documents, it is unclear how the Department was able to assess the suitability

of the action taken in response to an incident at anything more than a superficial level.

When asked by Counsel Assisting whether he was satisfied that the Japara Reports
were followed up to the extent that he would regard as appropriate for proper public
administration, Mr Speed conceded that ‘there were opportunities for further follow-up
which are not currently available in the compulsory reporting resources’.5®

In its submissions, the Australian Government stated that more detailed questioning of
approved providers in relation to their compulsory reports could be undertaken by Australian
Department of Health employees if additional resources were allocated to that function.t4

It submitted that this could lead to further investigations by the Aged Care Quality and
Safety Commission in relation to the reports. Counsel Assisting did not seek any specific
findings arising out of the case study in relation to the funding of the division of the Australian
Department of Health that was responsible for assessing compulsory reports.

Another notable feature of the compulsory reports examined in this case study was the
lack of reasons by assessing officers for final decisions, notably decisions that no further
action is required. The reportable assault assessment form in evidence, completed by
Australian Department of Health officers, did not have any section that would prompt
the recording of reasons, but rather allowed officers to simply tick a box.54'

The recording of reasons is a minimum requirement to ensure transparency and
accountability, and it is difficult to see how decisions could have been approved or
reviewed in the absence of such reasons.®#

Information sharing and referrals

Reports made to the Australian Department of Health could be referred to the Aged
Care Quality and Safety Commission and, at the time of the earlier Japara Reports,
could be referred to the Australian Aged Care Quality Agency or Aged Care Complaints
Commissioner.%? In light of the amendment to section 63-1AA(2)(b) of the Aged Care Act
on 1 January 2020, reports are now made directly to the Aged Care Quality and Safety
Commissioner, so the issue of referrals must be viewed in this light.

At the time of hearing, the Australian Department of Health’s Compulsory Reporting manual
provided a list of five instances where a referral to the Quality Agency might be considered,
including non-compliance with the scheme, and:

e where a trend of reports had been identified which suggests a possible systemic
issue within a service or organisation

o if the issues in the report were severe and particularly concerning; for example,
if the report outlined real or potential harm to people receiving care.5*

427



Royal Commission into Aged Care Quality and Safety Final Report Volume 4B

In his evidence, Mr O’Brien described the sorts of reports that might be referred to the
Aged Care Quality and Safety Commission:

Generally if a resident is hospitalised, police have charged somebody or may charge somebody,
coroner involvement and death, that would definitely be referred. If repeated allegations against
the same alleged offender, whether it’s a staff member or a resident. Low levels of reporting and
late reporting. If there’s a bit of a combination. If the service does one late report we probably
won’t do a referral but if there is a couple in a row that would probably warrant a referral. If the
service hasn’t reported for five or six years, that might warrant a referral. The particular incident
might not but the particular late reporting history for that — or low reporting history for the service
might warrant a referral. Sometimes it is just the content or the nature of the allegation or the
report that would warrant a referral.®4

Mr O’Brien said hospitalisation generally resulted in a referral to the Aged Care Quality and
Safety Commission, but when asked whether a report that a resident had been punched
in the face but not sent to hospital would be referred, Mr O’Brien responded ‘Possibly.

It could be considered but not necessarily.’®* | note that there are a range of reasons

why hospitalisation may or may not occur, and query the apparent prominence of this
factor in decision-making about referrals.

In its submissions, the Australian Government described the Aged Care Quality and Safety
Commission as playing a ‘complementary’ role to the Australian Department of Health

in monitoring compliance with the compulsory reporting scheme.® It submitted that the
compulsory reporting team was ‘an important data source’ to the Australian Department
of Health and the Aged Care Quality and Safety Commission.54

However, on the evidence tendered as part of this case study, the referral process did not
appear to have been used often. | accept the submission of Counsel Assisting that none
of the 14 Japara Reports examined, involving allegations against staff members, resulted
in a referral to the Aged Care Quality and Safety Commission or its predecessors. An
information sharing process did take place in late 2016 and early 2017, which resulted

in the Australian Aged Care Quality Agency and Aged Care Complaints Commissioner
being notified of four of the reports.

When asked by Counsel Assisting about particular Japara Reports, Mr O’Brien identified
a number that he considered would have warranted a referral to the Aged Care Quality
and Safety Commission, based on the Australian Department of Health’s risk settings

at the time of the hearing.®*

Mr O’Brien said the approach to referrals had changed gradually over the 17 months he
had been in the Australian Department of Health. He stated that referrals were previously:

mainly focused on late reporting and low reporting. We’re now much more focused on the care
and wellbeing of the care recipients and that as a gradual change probably from late 2018.
And we’re now doing— last financial month we did 80 referrals per month, compared to 32 the
previous financial year. So you can see that there’s a lot more referrals done and much more
focused on care and wellbeing of the recipients and that probably started late in 2018.5%°
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The Australian Government submitted that, as part of its reforms relating to the compulsory
reporting scheme, it was working towards better alignment and sharing of data between
the Australian Department of Health and the Aged Care Quality and Safety Commission.5%
It also stated that following consideration of the issues raised by this case study, the
Department was ‘progressing business enhancement to the National Complaint and
Compliance Information Management System data reporting function to enable data
analysis and the early identification of trends’.6%2

Staff who are the subject of multiple allegations

Until about October or November 2018, the Australian Department of Health did not require
approved providers to name alleged victims or alleged offenders who were the subject
of a report.®s3

Documentary evidence was produced to the Royal Commission about three reports of
physical assault received by the Australian Department of Health from Japara Bayview
over a three-month period from 15 January 2016 to April 2016. Each concerned a personal
care worker at Japara Bayview, referred to in this case study as TD.

The three reports recorded the following allegations:

¢ While assisting a resident to change into her pyjamas, TD forced her head down,
causing ‘terrible pain’s®*

e TD threw a call bell at a resident, causing pain to her knee®%

e TD slapped a resident across her face.%®

On each occasion, Japara advised the Australian Department of Health that TD had been
suspended and Japara had commenced an internal investigation.5”

The notification entry completed by the Australian Department of Health in relation to the
first report included TD’s name and noted that TD had also been the subject of a separate
report the previous year.®® It appears on the documents that the approved provider was
not required to provide TD’s name to the Australian Department of Health in relation to the
second and third reports. Neither of the subsequent reports named TD, nor referred to the
2015 report. None of the documents relating to the reports involving TD identify that the
three reports related to the same alleged offender.

Each of the three reports was the subject of an initial assessment only. The documents
before the Royal Commission indicate that, at the conclusion of each assessment, the
Australian Department of Health determined that no further action was required.*®

In relation to the report alleging that TD threw a call bell at the resident concerned,

Mr O’Brien was asked by Counsel Assisting whether he would feel comfortable making

a determination that appropriate steps had been made to ensure the health, safety

and wellbeing of the resident, based on the documents before the Royal Commission.

Mr O’Brien said ‘with our current lens on, | wouldn’t put that through in its current form’.6€°
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It is concerning that, despite receiving three reports from Japara Bayview that care worker
TD had assaulted residents over a period of around three months, no follow-up steps were
taken by the Australian Department of Health. This is despite the Department’s manual at
the time identifying just this type of case as being appropriate for referral to the Australian
Aged Care Quality Agency.%¢!

| consider that one consequence of the Australian Department of Health’s earlier approach,
of not requiring approved providers to name alleged offenders in their reports, was that
alleged offenders who were the subject of multiple allegations were not identified by the
Australian Department of Health.

When asked whether, as a matter of course, Australian Department of Health staff would
check whether an alleged offender had previously been the subject of a report, Mr O’Brien
said that staff ‘wouldn’t necessarily look at the reporting history of the service’ when
undertaking an initial assessment.5?

As set out above, Counsel Assisting submitted that the evidence in this case study
demonstrates that in deciding that none of the three reports concerning TD required
further action, the Australian Department of Health did not:

« consider the earlier reports concerning TD, with the exception of the reference
to a 2015 allegation in the notification entry for the first report

¢ ascertain the outcome of any investigation conducted by Japara Bayview

« take steps to ascertain whether TD was still working at Japara Bayview and
what, if any, oversight arrangements had been put in place in relation to him.%

In its submissions, the Australian Government acknowledged that further follow-up
could and should have occurred in respect of these reports.® | agree.

Following the hearing, Counsel Assisting also submitted that the Australian Department of
Health had no system for flagging staff members who have been the subject of multiple
allegations, or one or more substantiated allegations.®6®

The Australian Government submitted that | should not make this finding sought by
Counsel Assisting. It submitted that policy and practices, in place at the time of its written
submissions, required compulsory reporting officers to review previous reports made

in relation to a service to check whether the alleged offender or victim had been named

in any previous reports.®® Where multiple reports were identified, a detailed assessment
would be undertaken and the report would be referred to the Aged Care Quality and
Safety Commission.®” The Australian Government submitted that one of the modifications
made following this case study was to require compulsory reporting officers to record

the name of alleged offenders and victims on the ‘front screen’ of the National Complaint
and Compliance Information Management System record for the relevant service,

to facilitate identification of previous reports involving the same individuals.®%®
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This development notwithstanding, it remained the case on the evidence, that the
Australian Department of Health had no system for identifying staff members who
had been the subject of multiple allegations, or one or more substantiated allegations,
across different residential aged care facilities. Whether the transfer of responsibilities
to the Aged Care Quality and Safety Commission, on 1 January 2020, has resulted

in any material change is an open question.

In some of the Japara Reports, a staff member who was the subject of an allegation
of assault resigned prior to the conclusion of the approved provider’s investigation.5®
In other instances, the staff member’s employment was terminated, due to a finding
by the approved provider that the allegations were substantiated.®°

Mr O’Brien said that, as far as he was aware, where a staff member’s employment was
terminated following an investigation into a reportable assault, the Australian Department
of Health did not take any steps to record that staff member’s name, or otherwise flag
that the individual might be of concern.®

Mr O’Brien’s evidence was that the Australian Department of Health was unable to
ascertain whether an alleged offender had been the subject of one or more previous
reports at a different facility.”2 He said that the Department was limited to looking at the
history of a particular facility and accepted that, where a staff member moved to another
service, the Department was unable to determine whether that individual had been the
subject of a previous report at a different facility.

Where a staff member was dismissed on the basis that an allegation of assault was
substantiated, it is concerning that the Australian Department of Health appears to
have had no mechanism for flagging the staff member as a person of concern.”?

When asked by Counsel Assisting whether the Australian Department of Health should
maintain a register of alleged or suspected perpetrators of assaults, Ms Amy Laffan, of
the Australian Department of Health, stated ‘it would be something that would be useful,
but | can see a number of implementation issues that would need to be considered and
resolved before such a system would be able to be in place’.6” In its written submissions,
the Australian Government acknowledged the merit in establishing a register of care
workers ‘to identify, earlier and more accurately, any patterns of reportable assaults
committed by the same care worker’.%”> The topic of aged care worker registration

is explored in Volume 3, in Chapter 12).
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